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Dear Ms Kenmure 
 
TOWN AND COUNTRY PLANNING (SCOTLAND) ACT 1997 
PURCHASE NOTICE – WHEATLANDS FARM STEADING, KIRKLISTON 
 
1. I refer to the above purchase notice, dated 12 April 2007, which was made under 
Section 88 of the Town and Country Planning (Scotland) Act 1997 and served on the City of 
Edinburgh Council by Biggart Baillie acting on behalf of Wilson McDonald Marshall.  Your 
Council served a Response Notice, on 6 July 2007, and referred the matter to Scottish 
Ministers, on 9 July, for their decision. 
 
2. Having considered the matter, Scottish Ministers indicated, on 23 August 2007, that 
they did not propose to confirm the purchase notice.  The case was subsequently considered 
at a hearing and site inspection held on 19 February 2008 by Mr Roger Wilson.  A copy of Mr 
Wilson’s report of the hearing and site inspection is enclosed. 
 
3. The names of those who appeared at the hearing are given at page 1 of the report.  
Chapter 1 provides factual background of the case. 
 
Evidence at the Hearing 
 

4. The evidence led at the hearing is summarised in chapters 2 and 3 of the report.  The 
Reporter’s findings of fact are contained in Chapter 4. 
 
Consideration by the Reporter 
 
5. The Reporter’s conclusions and recommendation that the purchase notice should not 
be confirmed are given in Chapter 5 of the report. 
 
 
 
 
 
Scottish Ministers’ Decision 
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6. Scottish Ministers have carefully considered all of the evidence presented at the 
hearing and the Reporter’s report.  They agree with the Reporter’s conclusions and 
recommendation and adopt them for the purpose of their own decision. 
  
7. Accordingly, Scottish Ministers have decided not to confirm the purchase notice 
served by Wilson McDonald Marshall in respect of land at Wheatlands Farm Steading, 
Kirkliston. 
 
8. The foregoing decision of Scottish Ministers is final, subject to the right, conferred by 
Sections 237 and 239 of the Town and Country Planning (Scotland) Act 1997, of any person 
aggrieved by the decision to apply to the Court of Session within 6 weeks of the date hereof.  
On any such application the Court may quash the decision if satisfied that it is not within the 
powers of the Act or of the Tribunals and Inquiries Act 1992, or any orders, regulations or 
rules made under these Acts. 
 
9. A copy of this letter and the hearing report has been sent to Biggart Baillie, acting for 
Wilson McDonald Marshall, and to your Council’s Legal Services Division. 
 
 
Yours sincerely 
 
 
 
 
LYNNE MCDOUGALL 
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Directorate for 
Planning and 

Environmental Appeals 
4 The Courtyard 
Callendar Business Park 
Callendar Road 
Falkirk FK1 1XR 
File reference: PN/FLK/001 

The Scottish Ministers 
Victoria Quay 
Edinburgh 
 

Ministers 

1. In accordance with my minute of appointment dated 25 October 2007, I 
held a hearing in connection with the Purchase Notice served on The City of 
Edinburgh Council by Wilson McDonald Marshall in respect of land at 
Wheatlands Steading, Wheatlands, Kirkliston, West Lothian EH29 9EW. 
 
2. The hearing was held at The Quality Hotel, Ingliston, West Lothian on 19 
February 2008, and I made an unaccompanied site inspection on the same 
day. 
 
3. Evidence was presented to the hearing by The City of Edinburgh Council 
and on behalf of Mr Wilson McDonald Marshall. Mr Douglas Armstrong QC for 
the council, was instructed by Mr Alan Quair of the council’s Legal Services 
Department. He was assisted by Alison Kirkwood and Nancy Jameson of the 
Planning Department. Mr Marshall was represented by Mr Murray Shaw of 
Biggart Baillie LLP, assisted by Martin Hall of Davidson and Robertson: Rural 
Chartered Surveyors and Land Agents. Mr Marshall also presented factual 
details in response to questions put to him. 
 
4. The report contains 5 chapters: - 

• chapter 1 – Factual background;  

• chapter 2 – The case for Mr Wilson McDonald Marshall;  

• chapter 3 – The case for The City of Edinburgh Council;  

• chapter 4 – Findings of fact; and  

• chapter 5 – Conclusions and recommendations.  
Appendices: 
(i) Lists of parties’ documents. 
(ii) Conditions, should Scottish Ministers decide to grant planning 
permission for the proposed residential development. 
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1. CHAPTER 1 

FACTUAL BACKGROUND 

Site description 

1.1 Wheatlands steading is situated to the west of Edinburgh, 100m to the 
north of the River Almond and about 1km north of Edinburgh airport. The site 
extends to 1.27ha and comprises an attractive group of stone built buildings 
around a courtyard, all dating from the late 18th century. The original buildings 
are in a serious state of disrepair and because of their dangerous state they 
were not inspected internally. There are also some more recent farm buildings 
to the north of this complex. These vary in quality: No.1 (north) is an open 
sided barn, about 35m x10m on plan and up to about 4m high; No.2 (east) 
covering a plan area 14m x24m has a steel portal frame 5m high with 
cladding above masonry walls about 1.5-2m high. This latter building has a 
doorway but no door and the concrete floor is set slightly below the external 
courtyard level. There is, however an electricity supply to this building. 

1.2 From the main road, there is an access lane to the site, which is also 
used by other residential properties in the immediate area, and it continues as 
a rough vehicular track that circles the steading buildings. 

1.3 The surrounding area is open farmland, whose agricultural quality is 
defined on the MacCaulay Soil Survey of Scotland as being class 3.1: capable 
of producing consistently high yields of a narrow range of crops (cereals and 
grass) and/or moderate yields of a wider range, including root vegetables and 
beans. However, the land at issue here is fairly low lying, close to the river 
Almond and despite drainage ditches, is poorly drained, and therefore subject 
to periodic water-logging. 

1.4 The land to which the Purchase Notice relates is owned by Mr Marshall 
as an individual. He has contracted the farming of his land to Dundas Castle 
Farms, while the proceeds of that contract give him an income and rights over 
sales on various levels of produce. To the extent that the area subject to the 
Purchase Notice lies within the adjacent fields (i.e. the areas outwith the 
steading buildings) these areas have not been farmed in recent years under 
the terms of the farming agreement, nor by anyone else, as they are deemed 
non-productive due to ground conditions and poor drainage. Part of Mr 
Marshall’s landholding, including the land at issue here, was subject to a ‘set-
aside’ status (EU Directive) until 2007 when a single farm subsidy payment 
replaced it.  

1.5 A high pressure pipeline runs just to the south of the site, and although 
the development is not within the consultation zone it is close to it and it may 
effect alternative use of the land.   

Planning history 

1.6 The site was the subject of a recent planning application to convert the 
steading to 11 dwellings (amended from 16 dwellings to ensure that all 
development was kept within the footprint of the existing built development 
within the application area) ref. 03/03099/FUL dated 20 August 2003. It was 
refused planning permission on 20 February 2007 for the following reason: - 
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The proposal would be premature with regards to the future plans to 
develop Edinburgh Airport and would be contrary to the aims of the 
Edinburgh Airport Masterplan and the West Edinburgh Planning 
Framework. 

 
1.1.1 Planning policy background 

1.7 The development plan covering the land at issue is the Edinburgh and 
The Lothians Structure Plan 2015 (CEC 1) and the Rural West Edinburgh 
Local Plan 2003 (RWELP) (CEC 2). The site is located in the Edinburgh 
Green Belt. 

1.8 From the structure plan the following policies are relevant: - 

• ENV2: Green Belt - The purposes of the Green Belt are set out, and 
there is a presumption against development or changes of use in the 
Green Belt that are not related to activities which are appropriate to the 
countryside. 

• TRAN1: Transport Schemes - requires local plans to safeguard land 
for major transport schemes. 

• TRAN3: Car Parking - relates to parking standards. 

1.9 From the adopted RWELP the following policies are relevant here: - 

• E5 Development in Green Belt and Countryside Areas – supports 
the structure plan presumption. In particular, exception (d) states that 
changes of use would be supported where it can be demonstrated that: 
- 

� there is no reasonable prospect of achieving a use that is of an 
agricultural, horticultural, forestry or other rural character; 

� the buildings are of architectural merit or are a valuable element in 
the landscape and are considered worthy of retention; and the 
buildings are of domestic scale, and substantially intact. 

• E6: Design and Amenity Criteria for Development in the Green 
Belt and Countryside – sets out criteria that aim to achieve high 
standards of design and landscaping and to safeguard local amenity. 

• E43: Alterations and Extensions - deals with design issues. 

• E45 Flooding and E46: Surface Water run-off – deal with flood risk 
from water run-off. 

• ED8: Hazard Consultation Zones (HCZ) – takes account of the 
advice of the Health and Safety Executive of the suitability of any 
proposal for a new notifiable installation. A HCZ runs close to the site. 

• TRA4: Pedestrians and Cyclists – refers to the needs of cyclists and 
pedestrians. 

• TRA8: Transport Proposals – safeguards land to facilitate the 
implementation of transportation proposals T1- T11. 

 
1.2 Other material planning considerations   

1.10 The West Edinburgh Planning Framework 2003 (WEPF) (CEC 3) 
identifies the area surrounding the airport for safeguarding to allow for its 
potential expansion. Its objectives also include for the introduction of rail links 



 6 

to the airport and the integration of transport modes through the construction 
of a high quality transport interchange at Edinburgh Airport.  

1.11 White Paper: The Future of Air Transport (December 2003) (CEC 5) 
sets out the government’s conclusions on the future development of airport 
capacity across the UK, region-by-region and case-by-case. The main 
conclusions include that land should be safeguarded for terminal development 
and an additional runway at Edinburgh Airport. It also indicates that Edinburgh 
Airport Ltd should consult on and publish a Master Plan for expansion to the 
year 2030.  

1.12 On 5 August 2004, the council’s planning committee approved an 
Interim Protocol for the consideration of planning applications in the vicinity 
of Edinburgh Airport. Among other things, the protocol states that: - 

• proposals for permanent buildings will generally not be determined or 
will be refused as being premature unless the council, in consultation 
with BAA and (where necessary) Scottish Ministers, are satisfied that 
the proposals will not prejudice the short, medium or long-term 
expansion options of Edinburgh Airport. 

• proposals for temporary buildings or changes of use may be given 
temporary consents provided the council, in consultation with BAA, and 
(where necessary) Scottish Ministers, are satisfied that the proposals 
will not prejudice the short or medium term expansion options of 
Edinburgh Airport. Such consents will be for no more than 2 years, 
potentially extendable to no later than 2013 (or earlier if that would be 
more suitable).  

1.13 BAA Edinburgh published an Airport Master Plan (July 2006) (CEC 6) 
in response to the government’s Aviation White paper.  It provides an 
overview of the future development of the airport between the years 2013 and 
2030 and includes two land use plans: one for the years 2013-2020 and 
another for the years 2020-2030 in order to provide greater clarity on the 
expected order of the airport’s development strategy and its impact on the 
land outside the current ownership boundary. Drawing No.6 shows the 
proposed land use in the year 2030, and includes 280ha to the north of the 
existing airport boundary required to provide a second runway and its 
supporting infrastructure. Wheatlands Steading lies within this extended 
airport boundary.  

1.14 Paragraphs 9.4.5 to 9.4.8 deal with aerodrome safeguarding and 
protecting the possibility of an extended airport boundary and refer to the local 
development frameworks, which, it is expected, will safeguard the land 
potentially required for the airport’s expansion.  

1.15 In 2006, the Scottish Government, in conjunction with Scottish 
Enterprise Edinburgh and Lothian, West Lothian and the City of Edinburgh 
Councils jointly published a Review of the WEPF (CEC 4) for consultation.  
This plan identifies Wheatlands Steading within an area identified north of the 
current airport boundary for the 2030 proposed airport boundary. 

1.16 The Draft National Planning Framework (2008) (Document WM1) 
refers to the White Paper and the Airport Master Plan, and the safeguarding 



 7 

of land for the airport’s expansion. The timetable on page 95 sets out year 
2016 for reassessing the need for the second runway. 

1.17 SPP21: Green Belts is in line with the council’s own development plan 
Green Belt policies, giving a strong presumption against inappropriate 
development. 

1.18 The Town and Country Planning (General Permitted Development) 
(Scotland) Order 1992 sets out the classes of permitted development where 
planning permission is not required. Part 6 describes classes 18-21, which 
affect agricultural buildings and operations. 

 
1.3 Purchase Notice legislation 

1.19 The basis for this Purchase Notice application is found in the Act at 
section 88(1)(a) - following the refusal of the planning permission already 
referred to. In order for a Purchase Notice to succeed the conditions in section 
88(3) are then relevant: -   

(a) requires that the land at issue has become incapable of reasonably 
beneficial use in its existing state.  

(b) is irrelevant (because no planning permission was granted subject 
to conditions). Similarly,  

(c) is irrelevant because no other planning permission has been 
granted, nor is there any undertaking to grant planning permission 
for any other form of development;   

1.20 Section 92(2)(a) requires consideration as to whether planning 
permission should be granted for the development that was refused. 

1.21 Section 92(3) requires consideration as to whether any part of the land 
to which the purchase notice relates could be rendered capable of reasonably 
beneficial use within a reasonable time by the carrying out of any other 
development for which planning permission ought to be granted.  

1.22 Section 92(4) requires consideration as to whether the City of 
Edinburgh Council is the appropriate authority on whom the purchase notice 
should be confirmed; and if not, which other authority or statutory undertaker 
should acquire the interest of the owner for the purpose of their functions. 

1.4 The Purchase Notice and the council’s Response Notice 

1.23 The Purchase Notice was served on the council on 12 April 2007. The 
notice claimed that the land had become incapable of reasonably beneficial 
use in its existing state; and that it could not be rendered capable of 
reasonably beneficial use by the carrying out of any other development for 
which permission had been granted or was deemed to be granted, or for 
which the planning authority or the Scottish Ministers had undertaken to grant 
permission. Details were sent to adjacent local authorities and statutory 
undertakers but none were willing to comply with the Purchase Notice in place 
of the council.  
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1.24 Compliant with section 90(1) of the Act, the council issued a Response 
Notice on 6 July 2007 stating that it was not willing to comply with the 
Purchase Notice as the land could be beneficially used in its existing state. 
This decision was supported by the following statement:  - 

“It is considered that the site is not suitable for conversion to residential 
use as it would be premature in terms of the plans for the future 
expansion of the airport. The buildings do and could achieve a suitable 
agricultural/ storage use. Some of the buildings are in a neglected state 
but these and others could be made capable of reasonably beneficial 
use such as agricultural storage purposes, the cost incurred for which 
would not be unreasonable when compared to the value of the 
buildings with land once they had been repaired, or with the income 
which might be expected to be obtained from the repaired buildings 
and land. The buildings would by no means have to be brought up to 
the same level of repair as a conversion to residential units as they 
would for an agricultural related use. Making the buildings watertight by 
the use of relatively cheap materials such as tarpaulin or similar would 
be sufficient to enable the use of buildings, which are in a poorer 
condition.” 

1.25 The council notified Scottish Ministers on 9 July 2007. The Purchase 
Notice server was notified by The Planning Directorate on 23 August that 
Scottish Ministers were not satisfied under S88(3)(a) that the land had 
become incapable of reasonably beneficial use and that Scottish Ministers did 
not propose to confirm the Purchase Notice.  

Relevant Case Law on Purchase Notices 

1.26 Adams & Wade –v- Minister of Housing & Local Government & 
Another (1967) 18P. &CR.60 (CEC 12).  In this case, the following comment 
was made regarding beneficial use: -  “The purpose of Section 129 (the 
equivalent English section) is to enable a land owner whose use of his land 
has been frustrated by a planning refusal to require the local authority to take 
the land off his hands.  The reference to ‘beneficial’ use must therefore be a 
reference to a use that could benefit the owner or a prospective owner of the 
land and the fact that the land in its existing state confers some benefit or 
value upon the public at large would be no bar to the service of a purchase 
notice…. The ‘owner’ whose use of the land must be considered is not 
restricted to the individual who owns the land at the date when the notice is 
served, but includes others who might reasonably be expected to wish to 
acquire it.  If therefore the land is capable of being put to reasonably 
beneficial use in conjunction with adjoining land whose owner would be 
interested in acquiring it for that purpose the condition in Section 129(1)(a) 
[Town and Country Planning Act 1971] is not fulfilled.  This in itself provides 
an important safeguard against the arbitrary severance of unwanted land to 
which Mr Bridge refers”. 

1.27 Colley -v- Secretary of State for the Environment and Canterbury 
City Council (1997) 77 P&CR 190 (CEC 14) in which the English Court of 
Appeal accepted that the onus rested on the applicant.  Schiemann LJ at 
page 194 stated “Because the burden of proof was on her … the Inspector, as 
is customary, set out her case first in the Report”.   
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The court also made the observation that the Purchase Notice regime was 
“never intended to enable everyone in this position to require the LPA to 
purchase the land” the court noted at page 198 that “that some people in 
respect of whose land planning permission had been refused were intended 
by Parliament to be able to off load their land on to authorities”. 

1.28 Wain -v- Secretary of State for the Environment [1982] 44 P&CR 
289 (CEC 13) and the opinion of the Master of the Rolls, Lord Denning, set 
out on pages 298-300 to which the other two Lord Justices agreed.  Lord 
Denning, at the bottom of page 300, stated: - 

“The true interpretation is that the owner cannot claim the right to have 
the local authority purchase his land compulsorily except when all the 
land has become incapable of reasonably beneficial use.  If part of the 
land is capable of reasonably beneficial use, then he cannot insist on a 
compulsory purchase.” 

1.29 Hudscott Estates (East) Ltd -v- Secretary of State [2001] 2 PLR 11 
(CEC 15) in which the Court held that the Secretary of State was entitled to 
conclude that the land was capable of reasonably beneficial use in its existing 
state as the land had a potential for use for grazing with other land following 
the carrying out of works at reasonable expense.  The Court also held that the 
Secretary of State was entitled to take into account the failure of the applicant 
to market the land. 

1.30 I also refer to the Ministerial Planning decision reported in JPL [1992] 
at page 386 as an example of the English Secretary of State applying this in 
practice.  At the bottom of p386 he concluded that: -  

 “… the onus is on the server of the purchase notice to demonstrate that 
the land is incapable of reasonably beneficial use and, in this context, 
the Secretary of State would expect to see some evidence to show that 
the server has attempted to dispose of his interest in the land before he 
could be satisfied that it had become incapable of reasonably beneficial 
use”. 

1.31 Circular 74/1959 Purchase Notices provides, among other things 
that: - 

4. “The question in every case is whether the land in its existing state 
and with its existing permissions (including any undertakings to grant 
permission and taking into account operations and uses for which 
planning permission is not required) is incapable of reasonably 
beneficial use.  In considering what capacity for use the land has, 
relevant factors are the physical state of the land, its size, shape and 
surroundings, and the general pattern of uses in the area.  A use of 
relatively low value may be reasonably beneficial if such a use is 
common for similar land in the neighbourhood; and a small area of land 
may in some circumstances be capable of reasonable use in 
conjunction with a wider area.  In every case the test requires to be 
satisfied for the whole area of land covered by the purchase notice 
even if, e.g. conditions imposed as part of the planning decision relate 
only to a part of the whole area.” 
11. “When considering whether another authority should acquire the 
land in place of the local planning authority on whom the purchase 
notice was served, the Secretary of State will have regard to the 
probable ultimate use of the land and will accordingly exercise his 
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power of substitution where it is shown that the land is to be used for 
the functions of the other authority, e.g. where the land is needed for 
the building of a school, he will require the Education Authority to 
acquire the land.  The Secretary of State will not require the local 
planning authority to acquire the land in the place of any other authority 
on the grounds that they refused permission for development in the 
exercise of their planning powers.” 

1.32 Statutory Undertakers for the purpose of Chapter 1 of the Act are 
defined in section 214, and include a ‘relevant airport operator (within the 
meaning of Part V of the Airports Act 1986). 

1.33 Under the terms of the Airports Act 1986, Section 57(4) ‘relevant 
operator’ means the airport operator in the case of an airport to which this part 
applies. Subsections (1) to (4) of Section 57 provide: - 

(1) Subject to subsection (3), this part applies to 
(a) any airport in respect of which a permission to levy airport 

charges is in force under Part IV, or in respect of which there 
subsists a pending application for such a permission made in 
accordance with Section 38, other than an airport excluded by 
virtue of subsection (2); and  

(b) any airport which is owned or managed by any subsidiary of the 
CAA. 

(2) The airports excluded by virtue of this subsection are -  
(a) any airport owned by the BAA … 

(3) During the period beginning with the coming into force of this 
section and ending with the coming into force of Section 37 this Part 
applies to: - 
(a) any airport which is managed by a company to which any 

property, rights or liabilities have been transferred in 
pursuance of a scheme made under Section 1 or 15; and 

(4) any such airport as is mentioned in subsection 1(b) above.” 

1.34 Section 82 of the 1986 Act sets out the definition of ‘the BAA’ as ‘the 
British Airport Authority’.  The operators of Edinburgh Airport are not the 
British Airport Authority; the operator is BAA plc. 

1.35 Sections 91(2), (3), (4) and (5) of the 1997 Act provide the procedure to 
be followed where, amongst other things, the Scottish Ministers propose to 
substitute any other local authority or statutory undertaker.  It provides: - 

(2) Before confirming a purchase notice or taking such other action, 
the Scottish Ministers shall give notice of their proposed action -  
(c) if the Scottish Ministers propose to substitute any other local 

authority or statutory undertakers for the planning authority on 
whom the notice was served to them. 

(3) to (5) set out the procedure to be followed, including giving the 
statutory undertakers an opportunity to appear before the Scottish 
Ministers. 

1.36 Ealing Borough Council -v- Minister of Housing and Local 
Government and Others [1952] 1 Ch 857, in which the English High Court 
considered a challenge to a Purchase Notice where a local planning authority 
had been substituted in the Purchase Notice.  The Court held that in the 
absence of any formal hearing of the parties the Minister could not substitute 
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another authority as a purchaser and accordingly had acted outwith his 
powers.  Lord Upjohn stated the following in his decision at pages 866-868: - 

“This section constitutes a serious inroad into the liberty of the subject, 
including in that term bodies who, like local authorities, are not 
emanations of the Crown, for it enables a disappointed holder of land in 
certain circumstances to force a local authority to apply its public funds 
in the purchase of land …  Local authorities may well be loth to have to 
pay possibly large sums for a site for which they have no use. 

 
When, therefore, provision is made in the section for persons … to 
appear before the Minister’s representative in order to express their 
view, one would expect that to include a right for a local authority to 
make representations to the Minister on the question whether or not 
they should be compelled to purchase a site.  It would require clear 
words in the section to empower the Minister to force a local authority 
to purchase a site without giving them an opportunity of making 
representations on so important a subject …  In my judgement, the 
section confers no such arbitrary and autocratic powers on the 
Minister.” 
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2. CHAPTER 2 

3. THE CASE FOR WILSON McDONALD MARSHALL 

(a) Whether the land in question has become incapable of reasonably 
beneficial use 

2.2 Mr Marshall accepted that the onus was on him as the Purchase Notice 
server to demonstrate that the land was incapable of reasonably beneficial 
use. Mr Marshall referred to the court’s interpretation of the intentions of the 
Act in the Colley case to enable him to off-load his land following the refusal of 
planning permission. 

2.3 Given that there was no evidence of any party who might reasonably 
wish to acquire the whole or any part of the land to which the Purchase Notice 
relates, the primary, if not only, consideration must be from Mr Marshall’s 
standpoint.  

2.4 The buildings on site were not required for use in relation to the farming 
activities on Wheatlands Farm particularly given the contractual arrangements 
that referred to above. Dundas Castle Farms had no rights in respect of the 
steading buildings nor had they any need for them. The poor state of repair of 
the buildings also meant they were not suitable for agricultural use. Although 
building No.2 offered the greatest scope for beneficial use, it needed 
substantial investment. There was no market for it for agricultural, horticultural 
or forestry purposes. 

2.5 The council originally sought to take some support for its response to the 
Purchase Notice from the terms of documentation lodged with the planning 
application, principally the letter from Robinson Associates (CEC 7) setting 
out the costs of conversion. To the extent that the letter was relevant, the 
residential conversion of the original steading buildings was a different 
proposition from the use of newer buildings for agricultural or other similar 
purposes such that no support should be drawn from it. Various proposals for 
possible uses were not based upon any factual evidence. There was no 
serious attempt to analyse the extent to which these would result in any 
‘reasonably beneficial’ use to Mr Marshall, nor what might be necessary to 
establish the use. The council made no attempt to identify what might be 
expected to be done by way of work or what expenditure might reasonably be 
incurred with a view to establishing some form of reasonably beneficial use. 

2.6 The original steading buildings were in a dangerous state and incapable 
of any use except residential conversion. The council’s response to the 
Purchase Notice, in terms of the conditions of the property and their potential 
use, was not entirely consistent with the assessment at the time the planning 
application was determined. When set against the development plan for 
planning permission purposes, the council accepted the view of FPD Savills 
that ‘the farm buildings at Wheatlands are no longer in a proper condition to 
offer sufficient quality or quantity of storage facilities for modern agricultural 
use’. 

2.7 Any storage for a third party would raise issues of rating, security and 
insurance as well as potential conflicts with the agricultural activities carried 
on through the farming contractual arrangements on the surrounding land. In 
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order to attract a third party Mr Marshall had been advised that the site would 
need to be made secure and the newer buildings upgraded with a view to 
finding an occupier. The budget cost for these works were estimated at 
between £20,000-25,000 based on a non-intrusive visual inspection and these 
could increase once works commenced.  The works included: - 

(a) A new roof ridge; 
(b) a drain at the entrance threshold; 
(c) Roller or sliding doors; 
(d) Electricity wiring and lighting; 
(e) Work to the wall cladding; 
(f) Welfare facilities; 
(g) A fire exit; 
(h) General tidying of the site; and 
(i) Security improvements and fencing. 

Further costs would be required in the medium term (approximately 5 years) 
of at least £25,000 for replacement of the roof. 

2.8 Assuming a third party could be found who would be interested in renting 
the steading, the potential income was estimated at £2,500 - £5,000 a year 
and it was unlikely that a third party would take a lease unless these works 
were carried out.  This refuted the council’s suggestion of the limited nature of 
the necessary works.  Even if such works were carried out, finding a tenant 
could take a significant period of time as the market was not robust. The cost 
of the work would take about 4-10 years to be recouped depending on their 
extent and the rental received. This would be disproportionate to any potential 
return, particularly when there was no certainty that an occupier could be 
found. Given the terms of the council’s Interim Protocol, there was no 
certainty that the period of use would extend to that necessary to recoup all 
costs incurred, let alone provide a return. 

2.9 The land subject to the Purchase Notice immediately surrounding the 
steading buildings to the north, east and south had been non-productive since 
about the year 2000 because of poor ground conditions, and this state made it 
incapable of future agricultural use. The land was of no interest to Dundas 
Castle Farms for any purpose, and it was incapable of producing grass. The 
land to the west was not identified as an agricultural field, and although 
referred to as a paddock, it had never been used for grazing. Moreover, it was 
a small area with poor surface drainage run-off and a high water-table. The 
MacCaulay land-grading map (CEC 9) took no account of localised ground 
conditions.  

2.10 It was against this background that more recently the land had been in 
‘set-aside’, which meant the land could not be used. The set-aside scheme 
had come to an end, and even under the new regime, no payment under the 
single farm subsidy was made in respect of the land within the Purchase 
Notice.  

2.11 Accordingly, the land (and buildings), which were the subject of the 
Purchase Notice, were incapable of reasonably beneficial use by Mr Marshall 
whether directly (in the context of use on the surrounding farming activities) or 
indirectly (by occupation by a third party).  
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(b) Whether the land in question could be rendered capable of 
reasonably beneficial use by the carrying out of any other development 
for which planning permission has been granted or for which the 
planning authority or Scottish Ministers have undertaken to grant 
planning permission. 

2.12 No other development had been granted planning permission, nor had 
Scottish Ministers undertaken to grant planning permission for any such 
development. 

(c) Whether planning permission should be granted for the proposed 
development having regard to the development plan and any other 
material considerations 

2.13 Mr Marshall had not appealed against the refusal of planning permission 
for the conversion of the steading in the knowledge that the hearing afforded 
him the opportunity for that consideration. However, he understood the nature 
of the reason for refusal, i.e. the potentially harmful effect on the safeguarding 
of land for the airport expansion. Although the original planning application 
predated the council’s Interim Protocol, this was now a material consideration 
reinforced by the government’s White Paper, the WEPF, its review, and the 
Airport Master Plan. A short-term temporary planning permission would be 
uneconomic, and a condition on any planning permission to that effect would 
be unreasonable. 

2.14 The planning application was the subject of extensive discussions with 
the council and a detailed report by the planning authority (WM4) which noted 
that the circumstances “would justify the relaxation of the green belt and 
countryside policy in this instance” suggesting no lack of conformity with the 
development plan. The only grounds for refusal were those relating to 
possible expansion of the Airport.   

2.15 Since the refusal of planning permission, there had been no change in 
any of the planning documents relating to the possible expansion of the 
airport.  If and to the extent that any other development was proposed at the 
steading building that involved substantial building works, these would equally 
be subject to the Interim Protocol, i.e. any change of use may be permitted 
but only for a limited period. 

2.16 Now, and having regard to the development plan and all the relevant 
material considerations, Mr Marshall accepted for the purposes of these 
proceedings, that planning permission should not be granted for his proposed 
development. 

(d) Whether any part of the land to which the purchase notice relates 
could be rendered capable of reasonably beneficial use within a 
reasonable time by the carrying out of any other development for which 
planning permission ought to be granted. 

2.17 The word “ought” was not consistent with a “fishing exercise” into what 
might be possible. Instead, it is looking much more specifically at planning 
permissions where there is some obligation or duty to grant, having regard to 
the provisions of the development plan. Such a fishing exercise would have 
the effect of negating the intention of this section of the Act, an intention 
accepted in the Colley case where the court observed that some people, in 
respect of whose land planning permission was refused were intended by 
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Parliament to be able to off-load their land on to the authorities.  If that were 
the true intention, seeking to negate that intention by postulating a range of 
possibilities in the absence of relevant evidence was contrary to what the 
legislation sought to achieve. In this context, the planning authority did not 
immediately identify any other permission that ought to be granted.   

2.18 The council referred to the provisions of the RWELP (CEC2) and in 
particular policies E5 and E6.  Any proposal would also need to comply with 
the aims of SPP21 and to be considered on its merits with an appropriate 
justification.   

2.19 Light industrial uses had been considered, but similar or higher 
costs/income would be incurred/generated and it may be marginally easier to 
find a tenant.  However, it would also raise further issues including 
compliance with all applicable health and safety and environmental 
regulations.  In terms of the development plan, such a proposal might not be 
as favourably received as the proposal for residential use.  The planning 
authority could take the view that such a use would not be appropriate in the 
countryside and/or the Green Belt.  A ‘stand alone’ industrial development 
would also be inconsistent with paragraph 22 of SPP21.  Issues such as 
security lighting and hours of operation would also be relevant. 

2.20 Caravan storage, a possible use discussed at the hearing, would 
necessarily have to justify why a rural location was necessary and 
appropriate. Planning permission would not necessarily be granted and in any 
event there would be issues about the sort of expenditure necessary to make 
the buildings suitable and secure for such a use. Mr Hall accepted that there 
is a demand for such a use in the Edinburgh area although it would require 
repairs to the roof, a secure door and drainage at the entrance. Mr Marshall 
also queried the insurance demands of potential tenants, or his own indemnity 
under existing policies. There was no certainty that permission would be 
granted and Mr Hall referred to other circumstances where permission had 
been refused.  

2.21 A similar approach was taken in relation to the other possible uses 
discussed, e.g. a cattery, dog kennels or stables. However, these uses would 
require a level of security and husbandry involving living accommodation on 
site, and Mr Hall believed there would be no demand. Planning issues about 
residential accommodation whether ancillary or not would also need to be 
considered, and conditions would need to control any such development. 
While it was at least potentially possible that a proposal could be brought 
forward that would meet the requirements of local plan policies E5 and E6 and 
SPP21, there was no evidence on what that proposal would be; there was no 
evidence as to the sort of expenditure that might be required in relation to 
such a proposal; nor was it clear how that would necessarily result in a 
reasonably beneficial use for Mr Marshall. Although a use generating a low 
value might satisfy the requirements of the Act, Mr Marshall was not expected 
to undertake significant expense to achieve a reasonably beneficial use if and 
to the extent that there would be no benefit to him. Given these issues, no 
party and notably not the planning authority could identify a planning 
permission that ought to be granted.  

2.22 Because of the state of the land, no alternative uses for it were 
considered reasonably beneficial, and certainly not without an unreasonable 
cost.  
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2.23 The need to obtain planning permission in itself would result in additional 
cost including professional fees.  The timescale for any application was 
uncertain, thereby deferring when any potential return on capital might be 
achieved. 

(e) Whether the City of Edinburgh Council is the appropriate authority on 
whom the purchase notice should be confirmed and if not, which other 
authority or statutory undertaker should acquire an interest of the owner 
for the purpose of their functions 

2.24 Mr Marshall could only serve the Purchase Notice on the council.  He 
accepted that BAA plc was a statutory undertaker upon whom the purchase 
notice might be confirmed.  While BAA plc were the owners of the airport, the 
relevant planning documents made clear the council’s support for the possible 
expansion of the airport.  Confirmation on any other party would result in 
further delay, all to Mr Marshall’s detriment.  In these circumstances, the 
Purchase Notice ought to be confirmed on the council, or if there were to be 
further proceedings these should be on the basis of a letter of intent that 
Scottish Ministers were minded to confirm the Purchase Notice  – the only 
issue being on whom it should be confirmed. 

Other matters 

2.25 Mr Marshall recognised the council’s concern that the land subject to the 
Purchase Notice would be land-locked by his willingness to make a right of 
access available over the road owned by him between the public road and the 
purchase notice site for no additional financial consideration. 
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4. CHAPTER 3 

5. THE CASE FOR THE CITY OF EDINBURGH COUNCIL 

(a) Whether the land in question has become incapable of reasonably 
beneficial use 

3.1 The council’s response notice met the requirements of section 90(1) of 
the Act: it provided a response and a reason, but was not required to address 
the issue of reasonably beneficial use because that onus was on the 
Purchase Notice server. 

3.2 When the original planning application was submitted in August 2003, 
the applicant stated in a covering letter, that although in fairly poor condition, 
the steading was structurally sound and capable of supporting the new 
development. A further letter (13 July 2005) stated that ‘most walls of the 
Wheatlands steading could be retained and arranged to survive the demands 
of improvement. The need for demolition and re-construction would therefore 
be limited’. Based on this, the council considered that the site was in 
reasonable condition for re-use as agricultural/storage at not unreasonable 
cost when compared to the value of the buildings with land once they had 
been repaired, or with the income that might be expected to be obtained from 
the repaired buildings and land.  

3.3 The basis for the applicant’s original claim on the viability of the farm 
buildings for conversion (CEC 7) was not incompatible with later statements 
on costs for repairs (WM 11), and in any event, the buildings for retention for 
residential development were not the same ones for which the more recent 
costs were presented. 

3.4 The author of Savills’ letter (WM 9) did not give evidence at the hearing 
but he was only considering the farm buildings.  It was not clear whether he 
considered if there would be a market for the buildings after works of a 
reasonable expense were carried out on them, or if the land was included with 
the buildings, or if the land was to be sold separately from the buildings. Mr 
Hall’s evidence also concentrated on the buildings and the work that would 
require to be done to them to put them in a marketable position …  

“The first building … is unlikely to be capable of providing 
anything other than general agricultural, horticultural or forestry 
storage.  Being open sided, any store would be insecure and 
therefore options are limited, and the number of poles and 
partitions would generally restrict the limited storage to small 
items only”. 

3.5 That evidence recognised a beneficial use for the building.  The fact 
that Mr Marshall chose not to use it because he contracted the farming of the 
unit to a third party was not a basis for ignoring the potential of the building to 
be put to a beneficial use. 

3.6 There was no evidence on whether Dundas Castle Farms would wish 
to use the buildings, only as Mr Marshall stated, that they had no rights in 
respect of the steading buildings nor any need for them.  That response was 
not sufficient to satisfy the requirement that the building had no beneficial use.   

3.7 Davidson and Robertson acknowledged that building No.2 was in the 
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best condition of all the buildings and provided the greatest scope for 
beneficial use, although it would need significant investment before it would 
reach the required standard for marketability.  However, that was not the 
statutory test. Photographic evidence produced by the applicant with the 
planning application showed the building in beneficial use - equipment in the 
photographs was owned by Dundas Castle Farms. 

3.8 The buildings should be viewed in the context of not just the 
surrounding land within the planning application red line boundary but the 
greater farming unit. Mr Hall considered the use of the land, but only in the 
context of the existing farming enterprise. No evidence was presented on the 
marketability of the whole site or of the land excluding the buildings. The 
Lawrence Gould report (WM 10) noted the lack of a stock proof fence around 
field 15, and the heavy nature of the field not being conducive to livestock 
grazing. However, it did not state that the field which covered part of the site 
could not be put to a livestock grazing use or that there was no demand for 
such a use. The report recognised that field 10 (to the west of the paddock) 
was suitable for grazing.  At the hearing, Mr Hall accepted that the paddock 
could potentially be used for grazing horses although no evidence was 
submitted by either party to support it. 

3.9 Surrounding land uses were farmland, and agricultural storage would 
be compatible with this; the council contended that there would be a market 
demand for it although no evidence was adduced to support it. The council 
referred to an aerial photograph taken in the year 2000 (CEC 10), which 
showed that part of the surrounding land to the north, east and south had 
been ploughed, and could be assumed to be productive and therefore 
capable of reasonably beneficial use. It was also argued that as ‘set-aside’, at 
least until 2007, the land had a beneficial use, although this status no longer 
applied.  

3.10 High Court and Appeal Court judgments indicated that the term 
‘incapable of reasonably beneficial use’ encompassed the potential use of the 
land with a reasonable amount of expenditure and/or in conjunction with other 
land in the vicinity (Hudscott), and possibly for another user other than the 
server (Adams and Wade). Neither Mr Marshall nor his agent had undertaken 
any marketing of the land and/or buildings and therefore neither he nor the 
council could be sure that another potential user would not come forward. 
Since profitable economic considerations were not paramount, they could not 
be used as a bar to potential users, and therefore the server had not proved 
the land incapable of reasonably beneficial use.  

3.11 Beneficial use should not be tied to the personal circumstances of the 
applicant because it could result in the situation where a farmer could retire 
and argue that he had no beneficial use for the land or the steading.    Just 
because Mr Marshall has contracted out the farming of his farm did not entitle 
him to claim that the land no longer had any beneficial use.  The beneficial 
use must be considered in the context of an owner who wants to, if possible, 
put the land to beneficial use. 

3.12 The land also must be considered in conjunction with adjoining land so 
as to avoid deliberate severance of land, or as the Counsel for the Minister of 
Housing in the Adams case described - the arbitrary severance of land so as 
to “unload” unwanted and useless pieces of land on a reluctant local authority, 
or to avoid taking the rough with the smooth. 
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(b) Whether the land in question could be rendered capable of 
reasonably beneficial use by the carrying out of any other development 
for which planning permission has been granted or for which the 
planning authority or Scottish Ministers have undertaken to grant 
planning permission 

3.13 The council accepted that no other development had been granted 
planning permission, nor had Scottish Ministers undertaken to grant planning 
permission for any such development. 

(c) Whether planning permission should be granted for the proposed 
development having regard to the development plan and any other 
material considerations 

3.14 There were no changes of circumstances since the refusal of planning 
permission in 2007 that would justify a different conclusion and decision 
regarding the proposed development for 11 dwellings. While the council 
acknowledged that the development would generally meet the development 
plan policies, the safeguarding of the land for the airport expansion was as 
important now as it was then, and although the Interim Protocol did not have 
the weight of development plan policies, the general thrust of all other material 
considerations was in favour of controlling development that could prejudice 
the expansion. 

(d) Whether any part of the land to which the purchase notice relates 
could be rendered capable of reasonably beneficial use within a 
reasonable time by the carrying out of any other development for which 
planning permission ought to be granted 

3.15 The council’s starting point for consideration of any proposal was the 
development plan and in particular the policies designed to protect the Green 
Belt. It offered no evidence to support light industrial use. Suggestions of a 
cattery, dog kennels or stables were also unsupported. It acknowledged that 
such uses could require residential accommodation to provide security, and 
thus the compatibility of these uses with a limited time planning permission 
and poor economic viability limited their consideration. 

3.16 Secondary storage facilities e.g. caravans in building No.2 were 
considered against the Green Belt and other policies, and the council did not 
demur from that possibility, subject to conditions restricting their storage within 
the building rather than on the site, where they would harm the visual qualities 
of the surrounding open countryside. Mr Hall acknowledged that there was 
great demand for such a use in the countryside around Edinburgh, and the 
council planning officers’ analysis of such a proposal against the local plan 
policy was positive, subject to conditions to control it.  

(e) Whether the City of Edinburgh Council was the appropriate authority 
on which the Purchase Notice should be confirmed; and if not, which 
other authority or statutory undertaker should acquire an interest of the 
owner for the purpose of their functions. 

3.17 The council took the view that it was not the appropriate authority on 
which the Purchase Notice should be confirmed because it had no interest in 
the land either in the short, medium or long term. Conversely, BAA plc was 
promoting the expansion of the airport for commercial gain, and the Airport 
Master Plan identified Wheatlands Farm as an area required for the second 
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runway. Circular 74/1959 gave the example, “where the land is needed for the 
building of a school, he (now the Scottish Ministers) will require the Education 
Authority to acquire the land”.  Accordingly, where the land was needed for 
the building of a runway, BAA plc should acquire the land. For these reasons, 
BAA plc was the more appropriate statutory undertaker to acquire the site. 
Although ‘the BAA’ was specifically excluded from the definition of statutory 
undertakers under S57(2) of the Airports Act 1986, BAA plc was a different 
entity and therefore was defined as a statutory undertaker because it was the 
‘relevant airport operator” under s57(4) of that Act. 

Other matters 

3.18 The planning unit at Wheatfields was land locked with no access on to 
the public road system.  If the Purchase Notice were confirmed it would be 
only in relation to land which formed part of the planning application site.  
Whilst noting Mr Marshall’s offer of access this was a matter that could not be 
addressed through the Purchase Notice procedure. 
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6. CHAPTER 4 

7. FINDINGS OF FACT 

4.1 I incorporate paragraphs 1.1 to 1.36 above, dealing with the site 
description, planning history, planning policy, the purchase notice and the 
council’s response notice and relevant extracts of case law. I will now deal 
with the issues set out in paragraphs 1.19 –1.22. 

(a) Whether the land is capable of reasonably beneficial use 

4.2 The evidence presented and my site inspection support Mr Marshall’s 
claim that the original steading buildings are beyond economic repair for 
agricultural or related purposes. Of the newer buildings, No. 1 is of poor 
quality; it has some walls of only limited structural integrity; the roof structure 
is somewhat makeshift and there are gaps in its covering. However, Mr 
Marshall’s surveyor  (WM 11) does not altogether preclude its potential use 
for agricultural, horticultural or forestry storage. Costs of repair work to this 
building were not presented to the hearing, but limited repair work could make 
this building useful as a general cover. The condition of building No. 2 is 
somewhat better and although not ideal perhaps for the storage of cereals, 
vegetables or feedstuff, it could be used for housing farm vehicles overnight. 
Any necessary work to the roof ridge would be limited; a secure door could be 
installed; the entrance threshold drained; and with electricity provided, all at a 
relatively small cost having regard to the potential usable space available. 

4.3 There is no evidence of marketing the buildings/land at issue either for 
sale or lease. The letter from Savills (WM 9) refers only to the lack of potential 
for an agricultural or related use. Similarly, the report by Davidson Robertson 
(WM 11) assumed an agricultural, storage or light industrial use for buildings 
Nos. 1 and 2, but advised that there was no market for an agricultural use.  

4.4 The existing linkage between the buildings/land and Dundas Castle 
Farms is a commercial arrangement and influences the economic and 
operational conditions of the farm. There is no evidence that without that 
linkage, another user for the land and/or buildings could not come forward. In 
such circumstances, building No. 2 at least, is of a standard, which, with a 
limited investment, could make a useful storage facility. Moreover, although 
unauthorized, building No.2 has previously been used for agricultural storage 
by Dundas Castle Farms. 

4.5 From my site inspection it is clear that the land surrounding the buildings 
on the north south and east sides is of poor quality and poorly drained. I 
accept that it was used up to around the year 2000, but from then on, and with 
poor productivity, it fell into disuse and was conveniently allocated within the 
‘set-aside’ regime. I do not accept that ‘set-aside’ was a use, more a status, 
which in any event has been replaced by a single-farm subsidy. The land to 
the west is part of a paddock, albeit with no evidence of current grazing. The 
evidence was inconclusive as to whether it would be large enough to sustain 
a horse. There was no evidence that this area of the Purchase Notice land, 
even with other land around it could generate a reasonably beneficial use for 
the present or another landowner.  
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(b) Whether the land was capable of reasonably beneficial use by the 
carrying out of any other development for which planning permission 
has been granted or for which the planning authority or Scottish 
Ministers have undertaken to grant planning permission 

4.6 No other development has been granted planning permission, nor have 
Scottish Ministers undertaken to grant planning permission for any such 
development. 

(c) Whether planning permission should be granted for the proposed 
development having regard to the development plan and any other 
material considerations 

4.7 There are no changes of circumstances since the refusal of planning 
permission in 2007. I am satisfied that, in general the development for the 
conversion of the steading would comply with the council’s structure plan and 
local policies, in particular, those relating to the Green Belt. However, the 
safeguarding of the land for the airport expansion is as important now as it 
was then, and although the Interim Protocol does not have the weight of 
development plan policies, the general thrust of all other material planning 
considerations is in favour of controlling development that could prejudice that 
expansion. The schedule of conditions submitted by the council for 
consideration has been amended to accord with the Circular 4/1998, and 
others have been added to achieve a satisfactory form of development if 
planning permission were granted. 

(d) Whether the land could be rendered capable of reasonably beneficial 
use within a reasonable time by the carrying out of any other 
development for which planning permission ought to be granted 

4.8 With or without significant investment, building No. 2 has the potential for 
a range of non-agricultural uses, none of which have been explored in detail. 
The Davidson and Robertson report itemises a number of work areas with 
reference to a possible light industrial user. However, it makes no allowance 
for a different user with less stringent requirements, e.g. agricultural or other 
storage. Storage/ light industrial users could generate an income of between 
£2500-5000/annum, and costs of executing work for these types of user 
would be in excess of £25,000. 

4.9 No details relating to safety or insurance matters were presented to the 
hearing. 

4.10 Caravan storage had commercial possibilities, and, subject to conditions, 
compatibility with the council’s Green Belt policies. It is unlikely that a kennels 
or cattery would be acceptable here because of the proximity to existing 
dwellings. They would also lack viability because of the need for other 
residential accommodation on site requiring planning permission and 
development in what could be a limited window of time. 

(e) Whether the City of Edinburgh council is the appropriate authority on 
which the Purchase Notice should be confirmed, and if not, on which 
statutory authority it should be confirmed 

4.11 The council had no interest in the land either in the short, medium or 
long term. Conversely, BAA plc was promoting the expansion of the airport for 
commercial gain, and the Airport Master Plan identified Wheatlands Farm as 
an area required for the second runway. 
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4.12 BAA plc is a ‘relevant airport operator’ under s57(4) of the Airports Act 
1986, and is thus a statutory undertaker within the terms of the Town and 
Country Planning (Scotland) Act 1997. 

4.13 The planning unit at Wheatlands is land locked with no access on to the 
public road system.  If the Purchase Notice were confirmed it would be only in 
relation to land which formed part of the planning application site. There is no 
mechanism within the Purchase Notice process through which this matter can 
be addressed. 
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8. CHAPTER 5 

9. CONCLUSIONS AND RECOMMENDATIONS 

10. Conclusions 

5.1 The main issues in this case are: - 

1. whether the council’s response notice complied with statutory 
requirements; 

2. whether the land in question has become incapable of reasonably 
beneficial use; 

3. whether the land in question can be rendered capable of reasonably 
beneficial use by the carrying out of any other development for which 
planning permission has been granted or for which the planning 
authority or Scottish Ministers have undertaken to grant planning 
permission; 

4. whether planning permission should be granted for the proposed 
development (i.e. the steading conversion to 11 dwellings and 
associated works) having regard to the development plan and any 
other material considerations; and if not 

5. whether any part of the land to which the purchase notice relates 
could be rendered capable of reasonably beneficial use within a 
reasonable time by the carrying out of any other development for 
which planning permission ought to be granted; and if not 

6. whether the City of Edinburgh Council is the appropriate authority on 
whom the purchase notice should be confirmed; and if not, which 
other authority or statutory undertaker should acquire an interest of 
the owner for the purpose of their functions. 

5.2 With respect to the first issue, the contents of the response notice 
complied with the requirements of section 90(1) of the Act. The council took 
appropriate measures, in accordance with section 271(1) of the Act, to ensure 
that the response notice was served within the 3 months timescale required 
by section 90(2) of the Act. I conclude that the response notice complied with 
statutory requirements. 

5.3 With respect to the second issue, the land includes buildings, 
hardstandings and bare land. I shall first consider the buildings. The original 
steading buildings are beyond economic repair for agricultural or related 
purposes. Buildings Nos. 1 and 2 are not of a high standard, but with a limited 
investment, some agricultural use could be found. That Mr Marshall and 
Dundas Castle Farms choose not to use the buildings for their business is not 
a basis for ignoring the fact they could be put to a beneficial use. Moreover, to 
give this contractual arrangement much weight could encourage others to 
believe that situations could be legally engineered to make buildings 
redundant or land less usable. Neither does it preclude the possibility of 
another potential user who was unconnected with either Mr Marshall or 
Dundas Castle Farms, wanting either building for an authorized use.  

5.4 It is critical to this issue that neither the land nor the buildings have been 
marketed either for sale or lease. In the Hudscott case, the court held that the 
Secretary of State was entitled to take into account the failure of the applicant 
to market the land. In this case, such a failure diminishes the credence I can 
attach to Mr Marshall’s evidence on whether the land in question has become 
incapable of reasonably beneficial use. The lack of clarity in the possible costs 
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of bringing the buildings up to a usable standard is also a factor. Since the 
onus is on Mr Marshall to establish these facts in his favour, I conclude that 
he has not done so in either matter. 

5.5 With respect to the third issue, it is common ground between the parties 
that no development has been granted planning permission and neither had 
Scottish Ministers undertaken to grant planning permission. 

5.6 With respect to the fourth issue, and while it is recognized that planning 
permission was sought prior to the council’s Interim Protocol and the 
publication of the RWELP and its review, the current situation is the basis for 
a decision on the planning merits of the case. Taking the development plan 
policies and the other material planning considerations into account, the 
balance of the evidence does not support the granting of planning permission 
for the development of the site for housing purposes, because it would 
prejudice the medium and long-term development of Edinburgh Airport. 
However, if planning permission were to be granted, a number of conditions 
should be imposed, and these are set out in Appendix (ii). The potential 
conflict between the statutory condition (1) and a time limit for occupation of 
the development (2) could be resolved by omitting either condition. 

5.7 With respect to the fifth issue, I do not put any emphasis on the 
construction of the wording in section 92(3). It seems to me that the intention 
is to avoid the exclusion of any other potential development rendering the land 
capable of reasonable beneficial use. Mr Marshall’s evidence to the hearing 
was unconvincing and that of the council was speculative. The evidence was 
inconclusive, but again, and with some difficulty, bearing in mind an 
indeterminate and almost limitless range of other possible uses/development, 
Mr Marshall failed to demonstrate that another development could not make 
the land capable of reasonably beneficial use. There was no marketing 
evidence for any use, and on balance, I am not convinced that a variety of 
possible storage uses or light industrial occupiers could not make beneficial 
use of the land/buildings, subject to planning permission.  

5.8 With regard to the sixth issue, the council is unlikely to gain any benefit 
from the Purchase Notice land because it would have no short, medium or 
long-term interest in it. Conversely, BAA plc as the airport operator would 
have a significant interest in acquiring the land for the second runway, albeit 
the date for that development could be some years away. The lack of public 
access would be critical to the usefulness of the land from the council’s point 
of view, but in conjunction with surrounding land, this limitation would cause 
BAA plc no great discomfort. Given these circumstances, I conclude that if 
Scottish Ministers were to decide to confirm the Purchase Notice, the council 
is not the appropriate authority on whom it should be confirmed. BAA plc is 
the airport operator and thus the appropriate statutory undertaker to acquire 
the interest of the landowner here for the purpose of its functions. 

Recommendations 

5.9 I therefore recommend that the Scottish Ministers should not confirm the 
purchase notice, and should not grant planning permission for the conversion 
of the steading to residential use. 

5.10 If, alternatively, Scottish Ministers decide to grant planning permission, 
the conditions attached in appendix (ii) should be attached. Notwithstanding 
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the potential conflict with condition (1), condition (2) should be considered if 
Ministers wish to uphold the principles of the council’s Interim Protocol. 
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5.11 If Scottish Ministers decide to confirm the purchase notice, BAA plc 
should be given the opportunity to make representations or be heard by 
Scottish Ministers prior to any confirmation. 

 

 
 
 
 
Roger Wilson 
Reporter 
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11. APPENDIX (i): DOCUMENTS 

Mr Wilson Marshall’s (WM) documents 

WM 1 Draft National Planning framework 

WM 2 SPP21: Green Belt 

WM 3 Town and Country Planning (General Permitted Development) 
(Scotland) Order 1992  

WM 4 Committee Report in relation to planning application 
(ref:03/03099/FULL) dated 20 February 2007 

WM 5 Decision Notice in relation to planning application (ref:03/03099/FULL) 
dated 20 February 2007) 

WM 6 Committee Report in relation to Purchase Notice dated 27 June 2007 

WM 7  Committee Report 08/04 by Edinburgh City Council dated 5 August 
2004 

WM 8 Letter from Iain Gotts Associates to City of Edinburgh Council dated 15 
August 2005 

WM 9 Letter from Savills dated 18 July 2005 

WM 10 Letter from Laurence Gould Partnership dated 17 January 2008 

WM 11 Report by Martin Hall of Davidson & Robertson Rural dated 21 
January 2007 

WM 12 Plan of Carlowrie Estate – a historic document viewed at the hearing 
but not retained by the Reporter. 

In addition, the following documents were referred to: - 

The original planning application and all associated plans and documents. 

The City of Edinburgh Council’s documents 

CEC 1 Edinburgh and Lothians Structure Plan 2015 

CEC 2 Rural West Edinburgh Local Plan 2003 

CEC 3 West Edinburgh Planning Framework  

CEC 4 West Edinburgh Planning Framework: Consultation Draft 2006 

CEC 5 White Paper: The Future of Air Transport 

CEC 6 Edinburgh Airport Master Plan 

CEC 7 Letter from Robinson Associates to Head of Planning 20 August 2003 

CEC 8 Letter from Waterman HDC to Iain Gotts Associates, 13 July 2005 

CEC 9 Soil Survey of Scotland: Land Capability for Agriculture 

CEC 10 Aerial photograph of Wheatlands Steading 2000 

CEC 11 Circular 74/1959: Purchase Notices 

CEC 12 High Court judgment: Adams and Wade Ltd v Minister of Housing 
and Local Government and another, 7 May 1965 

CEC 13 High Court judgment: Wain and Others v Secretary of State for the 
Environment and others, 13 November 1981 

CEC 14 Court of Appeal judgment: Colley v Secretary of State for the 
Environment and Canterbury City Council, 30 July 1998 

CEC 15 High Court Judgment: Hudscott Estates (East) Ltd v Secretary of 
State for the Environment, Transport and the Regions and another, 
13 October 2000. 
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12. APPENDIX (ii): Conditions to be attached to any planning 
permission 

Either 

(1) The development hereby permitted shall commence within 5 years from 
the date of this permission. 

Reason - to comply with section 58(1) of the Town and Country Planning 
(Scotland) Act 1997. 

or 

(2) The development hereby permitted shall cease within 5 years of the date 
of this planning permission. 

Reason – to enable the future expansion of Edinburgh Airport unhindered. 

and 

(3) Prior to the commencement of the development hereby permitted, 
samples of materials to be used on external surfaces of the building must be 
submitted to and approved in writing by the planning authority.  Development 
shall thereafter be carried out using the approved materials or such 
alternatives as may be agreed in writing with the planning authority. 

Reason – to ensure that the character and appearance of the area are 
respected. 

(4) Prior to the commencement of the development hereby permitted, details 
of all walls, fences and other means of enclosure shall be submitted to and 
approved in writing by the planning authority.  Development shall thereafter 
be carried out in accordance with the approved materials and design, or such 
alternatives as may be agreed in writing with the planning authority. 

Reason – to integrate the building works with the surrounding area in the 
interests of visual amenity. 

(5) Prior to the commencement of the development hereby permitted, a 
programme of archaeological work with a written scheme of investigation 
shall be submitted to and approved in writing by the planning authority in 
consultation with the City Archaeologist. The Royal Commission on the 
Ancient and Historical Monuments of Scotland shall be given access to the 
site, at any reasonable time in a period of at least three months from the date 
of this consent, for the purposes of recording the building, structure or other 
item of interest. 

Reason - In order to record the city’s heritage and to safeguard the interests 
of archaeological heritage. 

(6) Prior to the commencement of the development hereby permitted, a 
schedule of stone repairs shall be submitted to and approved in writing, and 
the approved scheme shall be implemented. 

Reason – To protect the historical value of the existing structure. 

(7) Prior to the commencement of the development hereby permitted, a 
detailed landscape plan, including details of all hard and soft surface and 
boundary treatments and all planting, shall be submitted to and approved in 
writing by the Head of Planning & Strategy before work is commenced on 
site.  
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Reason - In order to ensure that a high standard of landscaping is achieved, 
appropriate to the location of the site. 

(8) Prior to the commencement of the development hereby permitted, a Bird 
Hazard Management Plan shall be submitted to and approved in writing by 
the planning authority and it shall be implemented as approved. 

Reason - to minimise its attractiveness to birds that could endanger the safe 
movement of aircraft and the operation of Edinburgh Airport. 

(9) Prior to the commencement of the development hereby permitted, a 
sustainable urban drainage scheme (SUDS) shall be submitted to and 
approved by the planning authority in consultation with SEPA. The approved 
scheme shall be constructed in accordance with the requirements of the 
Water Environment (Controlled Activities)(Scotland) Regulations 2005 (CAR). 
The SUDS schemes shall also comply with Advice Note 6 ‘Potential Bird 
Hazards from Sustainable Urban Drainage schemes (SUDS) (available at 
www.caa.co.uk/srg/aerodrome). 

Reason - To ensure the proper disposal of sewage in the interests of 
protecting the environment. 

(10) Prior to the commencement of the development hereby permitted, a 
construction management strategy shall been submitted to and approved in 
writing by the planning authority.  The strategy shall address those matters 
set out in BAA Advice Note 4, 'Cranes and other Construction Issues', and it 
shall be implemented as approved.  

Reason - To avoid endangering the safe operation to aircraft. 

(11) Prior to the commencement of development hereby permitted, details 
of the sewage disposal strategy shall be submitted to and approved by the 
planning authority. The agreed provision shall be implemented prior to 
occupation. 

Reason - To ensure the proper disposal of sewage. 

(12) Prior to the occupation of the first dwelling on the permitted 
development a scheme for protecting the site from flooding to the level of a 
200-year return period flood in the River Almond shall be provided in 
accordance with drawing No.330/121/C. The protection works will be owned 
and maintained by the owners of the dwellings hereby approved. 
Compensation storage is to be provided in the area shown on drawing No. 
SE149/002/B, in order to prevent an increase in risk of flooding elsewhere. 

Reason - In order to protect against flooding. 

(13) Prior to the commencement of the development hereby permitted, a 
landscaping scheme shall be submitted to and approved in writing by the 
planning authority. Details must comply with Advice Note 3 ‘Potential Bird 
Hazards from Amenity Landscaping & Building Design’ (available at 
www.caa.co.uk/srg/aerodrome). These details shall include: - 

� any earthworks; 
� grassed areas; 
� the type, number and spacing of trees and shrubs; and 
� details of any water features.  

The approved scheme shall be implemented within the first planting season 
following occupation of the first dwelling, and thereafter maintained for 5 
years. Any plants that die or become diseased in that period shall be replaced 
on a like for like basis. 
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Reason – To ensure a satisfactory residential setting for the new dwellings. 

(14) All external doors and windows of the development hereby approved 
shall be fitted with a standard double- glazing specification of 4mm glass - 
12mm air space - 4mm glass. 

Reason - To protect against airport noise. 

(15) Prior to the first dwelling being occupied, all parking spaces shown on 
the approved layout plan shall be delineated and constructed to an adoptable 
standard. 

Reason – To provide adequate off-street parking for the proposed 
development in the interests of road safety. 

(16) Construction vehicles shall not arrive or leave the site except between 
the hours of 0800-1800, Monday to Friday and 0900-1300 on Saturdays. 

Reason - to safeguard the residential amenity of neighbours. 

(17) Construction work that causes audible noise in any noise sensitive 
premises beyond the boundary of the site is not allowed outside the hours of 
0800-1800 Monday to Friday and 0900-1300 on Saturdays.  

Reason – to safeguard the residential amenity of neighbours. 

(18) All construction vehicles leaving the site shall do so in a manner that 
does not cause the deposition of mud or other deleterious material on the 
adjacent public highway.  

Reason - for road safety. 
 

 
 


