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The UK Supreme Court case of Tesco Stores Ltd v Dundee City
Council 1 involved the challenge by Tesco to the grant of
planning permission by Dundee City Council for a competing
retailer (Asda) to build a new supermarket near one Tesco’s
existing supermarkets – in effect to allow it to park its tanks on
Tesco’s lawn. The officer’s report recognised that the proposal
was in conflict with development plan policy, including aspects
of retail policy, in a number of important respects. 
However, the issue at the heart of the appeal to the Supreme

Court was whether the planning officer should also have
counted failure to comply with the sequential test as one of
those aspects.  It was argued that, properly understood, the
officer had misinterpreted the sequential test and that, had 
he added conflict with it to the scales weighing against the
proposal, it might have tipped the balance and planning
permission might have been refused. The challenge, as is well
known, was rejected – holding that the officer (perhaps
somewhat to his surprise) had interpreted the policy correctly.
The Tesco judgment is of importance for the four principles 
set out below.

Four principles
First, the court held that interpretation of policy was a matter 
of law, not a matter of judgment, professional or otherwise.
Previously the position was that, in effect, provided that the
interpretation put on a policy by the decision-maker was not
unreasonable the court would not second guess that approach.
All parties had shied away from presenting any real argument
on this issue at the hearing but the Supreme Court grasped the
nettle. Lord Reed stated:

‘The development plan is a carefully drafted and considered
statement of policy, published in order to inform the public
of the approach which will be followed by planning
authorities in decision-making unless there is good reason 
to depart from it. It is intended to guide the behaviour of
developers and planning authorities. As in other areas of
administrative law, the policies which it sets out are
designed to secure consistency and direction in the exercise
of discretionary powers, while allowing a measure of
flexibility to be retained. Those considerations point away
from the view that the meaning of the plan is in principle 
a matter which each planning authority is entitled to
determine from time to time as it pleases, within the limits
of rationality. On the contrary, these considerations suggest
that in principle, in this area of public administration as in
others (as discussed, for example, in R (Raissi) v Secretary 
of State for the Home Department [2008] QB 836), policy
statements should be interpreted objectively in accordance
with the language used, read as always in its proper
context.’2

This is the point of primary importance arising from the
decision, and is further considered below.  

Next, the Supreme Court provided guidance as to
interpretation of policy. This was consequent upon its first
point. Lord Reed stated:

‘That is not to say that such statements should be construed
as if they were statutory or contractual provisions. Although
a development plan has a legal status and legal effects, it is
not analogous in its nature or purpose to a statute or a
contract. As has often been observed, development plans
are full of broad statements of policy, many of which may
be mutually irreconcilable, so that in a particular case one
must give way to another. In addition, many of the
provisions of development plans are framed in language
whose application to a given set of facts requires the
exercise of judgment. Such matters fall within the jurisdiction
of planning authorities, and their exercise of their judgment
can only be challenged on the ground that it is irrational 
or perverse (Tesco Stores Ltd v Secretary of State for the
Environment [1995] 1 WLR 759, 780 per Lord Hoffmann).
Nevertheless, planning authorities do not live in the world of
Humpty Dumpty: they cannot make the development plan
mean whatever they would like it to mean.’ 3

It is worth restating the importance of the difference
between interpretation of policy and its application, albeit it is
not always an easy line to define, see for example Richards LJ’s
comments in the Court of Appeal decision in R (Cherkley
Campaign Ltd) v Mole Valley District Council [2014].4 That case
concerned the proper relationship between the supporting text
and black letter policy and the application of the presumption in
favour of the development plan. Having referred to the UK
Supreme Court decision in Tesco at para 27 of his judgement,
he rejected the view that the approach taken by the judge at
first instance to policy was one of application not interpretation.
Third, at para [38] of the Supreme Court decision in Tesco,

Lord Hope provided important guidance as to the interpretation
and indeed application of the sequential test in retail matters.
He stated:

‘If they do not meet the sequential approach criteria,
bearing in mind the need for flexibility and realism to which
Lord Reed refers, in para 28, above, they will be rejected.
But these criteria are designed for use in the real world in
which developers wish to operate, not some artificial world
in which they have no interest doing so.’

These words have subsequently been much quoted in retail
cases, both in planning appeals and in the courts.5

Lastly, the Supreme Court reiterated (at para [31]) that any
error in the interpretation of policy is only material if it might
have led to a different decision. Lord Reed stated:

‘Finally, I would observe that an error by the respondents in
interpreting their policies would be material only if there was
a real possibility that their determination might otherwise
have been different. In the particular circumstances of the
present case, I am not persuaded that there was any such
possibility. The considerations in favour of the proposed
development were very powerful. They were also specific to 
the particular development proposed: on the information 
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before the respondents, there was no prospect of any other
development of the application site, or of any development
elsewhere which could deliver equivalent planning and
economic benefits. Against that background, the argument
that a different decision might have been taken if the
respondents had been advised that the first criterion in the
policies in question did not arise, rather than that criterion
had been met, appears to me to be implausible.’

A good example of this last point being applied in practice is
the recent Inner House decision in Patersons of Greenoakhill
Ltd v The Scottish Ministers [2014] CSIH 24; see Lady Paton at
para [44].6 It appears to be a point increasingly forcefully taken
in Scotland by those opposed to legal challenges that the legal
error would make no practical difference and so the decision
should not be quashed.  South of the border a change in
legislation to embody this approach is proposed. 

Consideration of the Supreme Court’s decision in Tesco
Since the judgments of the Supreme Court were handed down
in Tesco Stores Ltd v Dundee City Council the decision has been
cited over 90 times in England and at least ten times in Scotland,
most recently in the 28 August 2014 decision in Highland
Council v The Scottish Ministers [2014] CSIH 74. The majority 
of the cases were concerned with the first point – that policy
interpretation is a matter of law and ultimately it is the courts
who will decide what policy means. It is likely that its popularity
will continue as it provides the starting-point for the
consideration of many challenges.
It is, though, important to note that the decision relates to all

policies and is not simply about planning policies. It would be
wholly wrong to limit its application to planning policy although
this article concentrates upon planning policy. 
Previously in planning cases the courts had, in reliance on a

dictum of Lord Hoffmann in an earlier Tesco case – Tesco Stores
Ltd v Secretary of State for the Environment [1995] 1 WLR 759,
gratefully retreated from the coal face of policy issues – leaving
judgments to the professionals or decision-makers.  While his
specific approach was endorsed in Tesco Stores Ltd v Dundee
City Council the courts are now required to interpret often
opaque concepts in policy documents as matters of law and to
find the one correct meaning.
It is no part of the purpose of this article to argue that the

Supreme Court was wrong, indeed it was clearly correct. But it
is proposed to consider the consequences of the ruling and, in
particular, as it has been applied to planning policy in England
and how it might well come to be applied to planning policy in
Scotland,. Indeed, a whole body of case law has developed in
the last year in England on the proper approach to various parts
of paras 14 and 47 of the National Planning Policy Framework
(‘NPPF’).7 It is, though, necessary to set out the policy and the
consideration of it at some length to develop the point.

Out-of-date plans and five-year housing land supply 
The June 2014 version of Scottish Planning Policy (‘SPP’)
introduces concepts of development plans being out of date
with significant consequences to the decision-making process if
they are. There is also a presumption in favour of sustainable

development. The following extracts (paras 32 and 33) help set
the scene.

‘The presumption in favour of sustainable development does
not change the statutory status of the development plan as
the starting point for decision-making. Proposals that accord
with up-to-date plans should be considered acceptable in
principle and consideration should focus on the detailed
matters arising. For proposals that do not accord with up-to-
date development plans, the primacy of the plan is
maintained and this SPP and the presumption in favour of
development that contributes to sustainable development
will be material considerations.
‘Where relevant policies in a development plan are out-of-

date or the plan does not contain policies relevant to the
proposal, then the presumption in favour of development
that contributes to sustainable development will be a
significant material consideration. Decision-makers should
also take into account any adverse impacts which would
significantly and demonstrably outweigh the benefits when
assessed against the wider policies in this SPP. The same
principle should be applied where a development plan is
more than five years old.’

Note the terms ‘relevant policies’ and the words ‘significantly
and demonstrably’ in the paragraph immediately above.
The genesis of this approach must, it would seem, have had

something to do with a similar paragraph in the English NPPF,
which states at para 14:

‘At the heart of the National Planning Policy Framework is a
presumption in favour of sustainable development,
which should be seen as a golden thread running through
both plan-making and decision-taking. For plan-making this
means that:

• local planning authorities should positively seek 
opportunities to meet the development needs of their 
area;

• Local Plans should meet objectively assessed needs, 
with sufficient flexibility to adapt to rapid change, 
unless:

– any adverse impacts of doing so would significantly 
and demonstrably outweigh the benefits, when 
assessed against the policies in this Framework taken 
as a whole; or 
– specific policies in this Framework indicate development
should be restricted.

For decision-taking this means:

• approving development proposals that accord with 
the development plan without delay; and

• where the development plan is absent, silent or 
relevant policies are out of date, granting permission 
unless:

– any adverse impacts of doing so would significantly 
and demonstrably outweigh the benefits, when 
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assessed against the policies in this Framework taken 
as a whole; or
– specific policies in this Framework indicate 
development should be restricted.’

To assist the discussion two contrasting policies on five-year
housing land supply from the NPPF and SPP respectively are also
set out below:

NPPF – para 47 (part only):

‘To boost significantly the supply of housing, local planning 
authorities should:

• use their evidence base to ensure that their Local Plan
meets the full, objectively assessed needs for market 
and affordable housing in the housing market area, 
as far as is consistent with the policies set out in this 
Framework, including identifying key sites which are 
critical to the delivery of the housing strategy over the 
plan period;

• identify and update annually a supply of specific 
deliverable sites sufficient to provide five years 
worth of housing against their housing requirements 
with an additional buffer of 5% (moved forward from 
later in the plan period) to ensure choice and 
competition in the market for land. Where there has 
been a record of persistent under delivery of housing, 
local planning authorities should increase the buffer to 
20% (moved forward from later in the plan period) to 
provide a realistic prospect of achieving the planned 
supply and to ensure choice and competition in the 
market for land;

• identify a supply of specific, developable sites or broad 
locations for growth, for years 6-10 and, where 
possible, for years 11-15;’

SPP – para 125:

‘Planning authorities, developers, service providers and
other partners in housing provision should work together to
ensure a continuing supply of effective land and to deliver
housing, taking a flexible and realistic approach. Where a
shortfall in the 5-year effective housing land supply emerges,
development plan policies for the supply of housing land will
not be considered up-to date, and paragraphs 32-35 will be
relevant.’

As noted above, no longer can the court leave the interpre-
tation of matters relating to such presumptions and to the
detailed meaning of housing supply policies to the planning
professionals, it has to grapple with the meaning itself applying
the approach noted by Lord Reed, as set out above.  However,
as he also noted, not all policies are the model of clarity. This
observation is self-evident to anyone practising in planning but 
it now assumes a greater significance.  See, for example the
remarks of Sir David Keene (a very experienced planning judge)
in R (Hunston Properties Ltd) v Secretary of State for
Communities and Local Government:8

‘4.  The Framework was published by the Government in
order to set out its planning policies for England, so as to
give guidance to local planning authorities and other
decision-makers in the planning system. It was seen by 
the Minister for Planning as simplifying national planning
guidance “by replacing over a thousand pages of national
policy with around fifty, written simply and clearly.”
Unhappily, as this case demonstrates, the process of
simplification has in certain instances led to a diminution 
in clarity. It will be necessary to set out the wording of
paragraph 47 of the Framework very soon in this judgment.
I have to say that I have not found arriving at “a definitive
answer” to the interpretative problem an easy task, because
of ambiguity in the drafting. In such a situation, where one
is concerned with non-statutory policy guidance issued by
the Secretary of State, it would seem sensible for the
Secretary of State to review and to clarify what his policy is
intended to mean. Nonetheless, the Supreme Court in Tesco
Stores Ltd v Dundee City Council … has emphasised that
policy statements are to be interpreted objectively by the
court in accordance with the language used and in its
proper context, so that the meaning of the policy is for the
courts, even if the application of the policy is for planning
authorities and other planning decision-makers: see
paragraphs 18 and 19. That case was concerned with policy
in a statutory development plan, but it would seem difficult
to distinguish between such a policy statement and one
contained in non-statutory national policy guidance. 
I accept, therefore, as do the parties to this appeal, that it 
is for this court to seek to arrive at the appropriate meaning
of paragraph 47 of the Framework.

26.  … I have some sympathy for the inspector, who was
seeking to interpret policies which were at best ambiguous
when dealing with the situation which existed here, but it
seems to me to have been mistaken to use a figure for
housing requirements below the full objectively assessed
needs figure until such time as the Local Plan process came
up with a constrained figure.’

One example of the explosion of case law on the NPPF is 
R (Cotswold District Council) v Secretary of State for
Communities and Local Government [2013] EWHC 3719
(Admin). The first and most important issue raised concerned
the alleged misinterpretation of para 47 of the NPPF. The
question was whether the inspector misconstrued para 47 
and in particular the meaning of the phrase ‘persistent under
delivery of housing’. It took the judge five pages to provide an
answer. The most relevant part of the judge’s approach is set
out below:

‘46.  Paragraph 47 is to be interpreted, and applied, having
regard to its purpose and context. The purpose of the
Framework is to set out the Government's view of what
constitutes sustainable development in England. That
includes providing the supply of housing required to meet
the needs of present and future generations: see
paragraphs 6 and 7 of the Framework. Section 6 of the 
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Framework is concerned with the government’s view of how
local planning authorities should deliver appropriate
housing. The immediate context of paragraph 47 of the
Framework is therefore concerned with what local planning
authorities should do to boost significantly the supply of
housing, as appears from the opening words of paragraph
47. The first bullet point is concerned with ensuring that
Local Plans meet the full, objectively assessed needs for
market and affordable housing. That is, it is dealing with the
assessment of need for the period after the end of the
Structure Plan and during the currency of the next Local Plan
(to cover an appropriate time scale, preferably a period of 15
years: see paragraph 157 of the Framework). The second
bullet point is concerned to ensure that local planning
authorities identify a “supply of specific deliverable sites
sufficient to provide five years worth of housing” with an
additional buffer of 5% (moved forward from later in the
plan period) to ensure choice and competition in the
market. Where there has been “a record of persistent under
delivery of housing” local planning authorities should
increase the buffer to 20% (moved forward from later in the
plan period) to provide a realistic prospect of achieving the
planned supply and to ensure choice and competition in the
market for land. 

47.  In the context of paragraph 47, the reference to
“persistent” under delivery of housing is a reference to a
state of affairs, under delivery of housing, which has
continued over time. A decision-maker would need to have
regard to a reasonable period of time measured over years
rather than looking at one particular point, to ensure that
the situation was one of persistent under delivery rather
than a temporary or short lived fluctuation. The precise
period of time would be a matter for the judgment of the
decision-maker. There has to be a “record” of under delivery
of housing. That points towards assessing previous
performance (i.e. the performance in the period prior to the
expiry of the Structure Plan and before the new Local Plan
should have come into force). The need to establish a record
of under delivery indicates there will need to be some
measure of what the housing requirements were, and then
a record of a failure to deliver that amount of housing
persistently, i.e. a failure continuing over a relevant period of
time. A decision-maker would be entitled to take the figures
in the previous Structure Plan as a measurement of what the
housing requirement was in order to assess whether there
has been a record of persistent under delivery of housing.
However, the requirement is that there has been a record of
persistent under delivery of housing (not a failure to meet
the targets set out in the Structure Plan). It would, in my
judgment, be open to a decision-maker to identify an
appropriate measure of housing needs either separately
from the Structure Plan or as a means of reinforcing
conclusions drawn on the basis of the Structure Plan.’

Lest it be thought this is some peculiarity of housing land
supply, such judicial intervention applies to all aspects of the
NPPF. See, for instance, Europa Oil and Gas Ltd v Secretary of

State for Communities and Local Government, Surrey County
Council, Leith Hill Action Group9 where the court had to deal
with the proper interpretation of Green Belt policy.  
Proper interpretation is of significant importance as if an

inspector or a reporter makes an error in the interpretation of
planning policy the decision is likely to be quashed, subject to
the last of the four principles set out above.

The future
First, the approach, as has been demonstrated in England and
to a lesser extent in Scotland, will open up more avenues of
challenge than previously. Meaning of policy is a fruitful source
of litigation for good or ill. This is not necessarily to the
advantage to the speedy provision of development as the
proponents of the waste to energy combined heat and power
plant at Invergordon have found. In that case the appeal against
the refusal of planning permission was lodged in November
2009, two planning permissions have been quashed and there
is now an appeal to the UK Supreme Court on the basis that
the grounds of the second quashing were not wide enough.
Second, judges will inevitably be drawn into the broader

planning merits because, in order to properly interpret policy, it
is necessary to understand its aims and the context in which it
was produced in sufficient depth to then give a ruling on its
meaning. The scope for differing interpretation is obvious, see
by analogy the Sustainable Shetland litigation over the meaning
of provisions in the Electricity Act 1989 (see, for instance, (2014)
164 SPEL 91; (2014) 162 SPEL 40; (2014) 161 SPEL 17 and
(2013) 160 SPEL 132).
Third, the courts are likely to seek some practical limit to the

extent of challenges – some English judges have, off the record,
indicated that the principle seems to be extended too far. Is it
really appropriate that the courts should be controlling the finer
aspects of policy by interpretation? When policy-makers find
their policy means something other than they reasonably
thought it meant they may start to resent the court’s intrusions.
Policy is, after all, a tool of government rather than an end in
itself.
Finally, could it possibly be that policy might be drafted with

greater care and precision to the benefit not just of judges but
those seeking to rely on it or apply it in practice?

James Findlay
Terra Firma Chambers

(This article is based on a paper for the September 2014 SPEL

Conference – Editor)
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