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Private Client analysis: Derek Francis, barrister practising at Temple Tax Chambers, examines the complexities 
of the decision in Trustees of the Morrison 2002 Maintenance Trust v HMRC in which the First-tier Tax Tribunal 
(FTT) had to decide whether a tax avoidance scheme fell to be treated as a single composite transaction. 
 

Original news 

Trustees of the Morrison 2002 Maintenance Trust & Ors v HMRC [2016] UKFTT 250 (TC) 
 

What issues did this case raise? Why is it significant? 

Trustees of the Morrison 2002 Maintenance Trust v HMRC [2016] UKFTT 250 (TC) is a rare example of a tax avoidance 
scheme which has not been botched in its execution. So often marketed tax avoidance schemes fail at a level of 
implementation, irrespective of their merits. It is also a case in which Ramsay v IRC [1982] AC 300, [1981] 1 All ER 865 is 
applied both as a source of principles of construction (following Collector of Stamp Revenue v Arrowtown Assets Ltd 
[2004] ITLR 454) and also because it gives the green light to the application of those principles of construction to enable 
the disregard of steps in a composite transaction where these had been inserted purely for the attainment of some fiscal 
end.  

As is clear from Barclays Mercantile v Mawson [2004] UKHL 51, [2004] All ER (D) 389 (Nov), there is no reason, in 
principle, why the two elements should not converge in some circumstances. There, at para [36] of Barclays Mercantile v 
Mawson, Lord Nichols of Birkenhead, after reference to Inland Revenue v Burmah Oil Co Ltd 1982 SC (HL) 114, Furniss v 
Dawson [1984] AC 474, [1984] 1 All ER 530 and Stamp Comr v Carreras Group Ltd [2004] STC 1377, [2004] All ER (D) 
35 (Apr) observed:  

‘Cases such as these gave rise to a view that, in the application of any taxing statute, transactions or elements of 
transactions which had no commercial purpose were to be disregarded. But that is going too far. It elides the two steps 
which are necessary in the application of any statutory provision: first, to decide, on a purposive construction, exactly what 
transaction will answer to the statutory description and secondly, to decide whether the transaction in question does so. 
As Ribeiro PJ said in Collector of Stamp Revenue v Arrowtown Assets Ltd, para [35]:  

“the driving principle in the Ramsay line of cases continues to involve a general rule of statutory construction and an un-
blinkered approach to the analysis of the facts. The ultimate question is whether the relevant statutory provisions, 
construed purposively, were intended to apply to the transaction, viewed realistically.”’ 

Morrison is the case of a meticulously executed avoidance scheme, in which a purposive construction of the relevant 
charging provisions was found to call for a disregard of certain intermediate steps of a composite transaction in arriving at 
its tax consequences. So both elements are present.  

An understanding of the detail of what was done and decided is essential to an understanding of Morrison. 

Morrison—the scheme 

Shares in the Anglian Water Group plc (AWG) were owned by three Scottish trusts. As the tribunal (J. Gordon Reid QC 
and Ian Malcolm) observed, the nature of the holdings in point of beneficial interest was immaterial. The Scottish trustees 
entered into a tax avoidance scheme to sell certain shareholdings in AWG plc. This involved the setting up of Irish trusts, 
the exercise of put options granted by the Irish to the Scottish trustees, the purchase and sale of the shareholdings by the 
Irish trusts to Merrill Lynch, the replacement of those trustees with the original trustees under the Scottish trusts and the 
consequent repatriation of these trusts. The Scottish trusts and the Irish trusts were materially identical. The sale by the 
Scottish to the Irish trustees was at approximately the formers’ base cost for capital gains tax (CGT) purposes. Minimal 
CGT was incurred in the hands of the Irish trustees. 

Section 17 of the Taxation of Chargeable Gains Act (TCGA 1992) generally substitutes market value for actual 
consideration where a disposal occurs in a transaction between parties not at arm’s length. It was contended for the 
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Scottish trustees that the effect of TCGA 1992, s 144ZA was to disapply the market value rule by reason of their selling of 
the AWG shares through the medium of option agreements at an undervalue roughly equal to the shares’ base cost. 
TCGA 1992, s 144ZA was a provision enacted to counter the effect of the decision in Mansworth v Jelley [2003] STC 53, 
[2002] All ER (D) 156 (Dec) summarised by the tribunal as follows:  

‘There, it was held in favour of an employee who had exercised a share option on favourable terms, that he was to be 
treated, on subsequent disposal of the shares as having acquired them at market value (because the grant of the option 
was not at arm’s length) plus the statutory deemed base cost over and above. He, therefore, sold them at what was an 
arithmetical loss. The grant of the option in favour of the employee and his exercise of it were to be considered as a whole 
and thus a single overall transaction, which was an incident of the taxpayer’s employment. The transaction was therefore 
not at arm’s length so the market value rule under TCGA 1992, s 17 applied. The market value rule thus operated in the 
employee’s favour.’ 

TCGA 1992, s 144ZA(3),(4) in particular, were aimed at undoing the effect of Mansworth by disapplying the market value 
rule to options. The Scottish trustees sought to take advantage of that disapplication in the context of the scheme by 
selling the AWG shares at undervalue through the medium of option agreements. They contended that that disposal 
through the grant and exercise of an option had the result that the actual price fell to be applied. Thus there was no gain 
on the disposal by the Scottish the Irish trustees. HMRC did not take issue with that analysis but contended that the 
analysis and TCGA 1992, s 144ZA were irrelevant as the Ramsay doctrine required the transaction to be considered as a 
disposal by the Scottish trustees to Merrill Lynch, the disposal to and by the Irish trustees being disregarded. Quite simply, 
what mattered were the principal charging provisions (TCGA 1992, s 2(1),(2)). These provisions charged to CGT gains 
accruing to persons resident in the UK during any part of a year of assessment. The effect of the application of the 
Ramsay doctrine was that the Scottish trustees made a substantial gain taxable under TCGA 1992 in the usual way. 
Rather than a disposal by A to B to C, there was a disposal by A to C. 

In Morrison, at para [29], Judge Reid QC summarised the effect of the scheme on the taxpayers’ contention as follows: 

‘The net effect of the tax planning scheme, if it works, is inter alia as follows: 
 

 a. The Scottish trustees disposed of their AWG shares without incurring a liability to capital gains tax, realising a 
total of £4,494,041 on 25 November 2004. 

 b. The disposal of the same AWG shares by the Irish trustees on 1 December 2004 realised a total of 
£14,294,867.48 net for the Irish trusts on or about that date. 

 c. The Irish trusts were ‘exported’ to the UK on 11 March 2005 by the resignation of the Irish trustees and the 
simultaneous assumption of the Scottish trustees who thereby became both the Scottish trustees and the Irish 
trustees under separate trusts with essentially the same purposes and with the same beneficiaries. As the Irish 
trustees, Lady Morrison, Vindex trustees Ltd and Defensor trustees Ltd thereby came to hold as trust assets the 
net proceeds of the sale to Merrill Lynch of the AWG shares, namely about £14m. 

 d. As a result of the sale of the AWG shares to Merrill Lynch, the Irish trustees incurred an (Irish) capital gains tax 
liability of €53,638.82.’ 

The taxpayers’ contentions 

For CGT purposes, did the disposals of the shares by A (the Scottish trustees) to B (the Irish trustees), and by B to Merrill 
Lynch (C) require to be respected as separate transactions? Taxpayers’ counsel argued that they did. Or was it the case, 
as HMRC contended, that they must be treated as a disposal directly by A to C, ignoring the disposal by A to B (and by B 
to C), applying what HMRC regarded as the Ramsay approach? 

Taxpayers’ counsel submitted that it was contrary to principle that no distinction should be drawn between the capacity in 
which each set of trustees held property (shares or their sale proceeds). That submission was made under reference to 
Roome v Edwards [1981] AC 279, [1981] 1 All ER 736 and to TCGA 1992, s 69 which provides that the trustees are 
deemed to be a single and continuing body—ie a deemed body of persons distinct from the individuals who may be 
trustees from time to time. The FTT treated this line of argument as beside the point—it did not bear upon the question 
whether there was a disposal by A to C rather than A to B and B to C. 
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More important as the backdrop to the reasoning on which the FTT made its decision was taxpayers’ counsel’s contention 
that one must determine when the sale to Merrill Lynch was pre-ordained. It was, he said, either the date of the grant of 
the options or the date of their exercise. The taxpayers’ counsel’s submission, based on Mansworth, was that the grant of 
the options and their exercise should be looked at as a single transaction which began with the grant. Thus the date of the 
grant is the date when it had to be established by HMRC that the sale to Merrill Lynch was pre-ordained—in the sense 
that there be no practical likelihood that ensuing steps would not occur—if they were to succeed in characterising the sale 
A to C as a single composite transaction. However, the evidence showed that nothing was cut and dried when the options 
were granted. No decision to exercise the options was taken until 25 November 2004. Even then there was no decision to 
sell by the Irish trustees, no buyer identified, no price fixed, and no terms agreed. 

In relation to the question whether there was ‘no practical likelihood’—the test envisaged by Craven (Inspector of Taxes) v 
White [1988] STC 476, [1988] 3 All ER 495—that the various steps of the scheme, the exercise of the options in 
particular, would unfold other than as conceived (above), the taxpayers’ counsel’s position was to accept the refinement to 
that test in IRC v Scottish Provident Institution [2005] STC 15, [2005] 1 All ER 325. Where the parties had deliberately 
included a commercially irrelevant contingency, creating an acceptable risk that the scheme might not work as planned, 
‘the composite effect of such a scheme should be considered as it was intended to operate and without regard to the 
possibility that, contrary to the intention and expectations of the parties, it might not work as planned’ (Lord Nichols of 
Birkenhead, para [22]). So considered, the FTT held that there was no practical likelihood of the various steps of the 
scheme not proceeding—at any rate, by the date as at which the options were exercised.  

Taxpayers’ counsel also pointed to the fact the Scottish trustees ran a genuine risk by passing control of the shares to the 
Irish trustees. They took indemnities and waivers to guard against the risk of everything going wrong. It appears that the 
Scottish trustees entertained real reservations as to whether their sale to the Irish trustees at an undervalue involved a 
breach of fiduciary duty—whence the indemnities—though the tribunal considered that in the context of the transaction as 
a whole, with the eventual repatriation of the trusts, there may have been no such breach. 

Thus the question for the FTT was whether the scheme, or part of it, fell to be treated as a single composite transaction, 
namely the disposal, in the market, of Scottish trust shareholdings at market value on which substantial CGT was 
chargeable. The FTT answered that question affirmatively. 

A core issue for the FTT came to be whether there was or came to be a sufficient degree of preordination that the various 
steps of the scheme would take effect. It was contended on behalf of the taxpayers that certain features of the scheme 
meant that this could not be said. There was provision that the option would be exercisable only if the ‘Relevant Event’ 
occurred. At para [16], Judge Reid QC recorded the effect of that provision: 

‘The option was exercisable only if the Relevant Event occurred, the Relevant Event being a closing exchange rate 
between the US dollar and Sterling lower than US$1.8393 : £1 or higher than US$1.8609 : £1 as certified by Investec 
Bank on any day during the relevant period, being the period of seven days from the date of the agreement. There was a 
10% chance of the relevant event not occurring. If the relevant event did occur, the option was exercisable within the 
period of 20 years following either the parties confirming in writing their agreement that the relevant event had occurred or 
the determination of the same by an independent expert.’ 

The significance of the case consists largely in the fact that it is an example of the re-characterisation of a linear 
transaction disregarding certain steps extrinsic to its fiscal nature as determined by the purposive application of TCGA 
1992 s 2(1), (2) to the transaction viewed realistically. In short, it is a classic example of the application of the test in 
Barclays. On route to that result—as a means of determining what the transaction viewed realistically was—it also 
involves an interesting exploration of the modified no practical likelihood (that the ensuing steps would not occur) test in 
Craven.  
 

What did the court decide? 

If there is novelty in Morrison, it consists largely in the fact that it recognises that the modified ‘no practical likelihood’ test 
in Craven may come to be satisfied in the course of the execution of the scheme—at any rate if satisfied by the point at 
which the transactions the disregard of which was sought (the disposal to and by the Irish trustees) had been embarked 
upon. That is perhaps unremarkable. It seems to have been implicit in the taxpayers’ argument that requisite preordination 
might be established at that date: their contention was rather that it was not established on the evidence. 
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At para [16A], it was held that the relevant event was purely an anti-Ramsay device. No other reason was given for its 
selection. That was not, however, the only feature of the scheme on which taxpayers’ counsel relied for the proposition 
that various features of the scheme and a variety of background circumstances showed that there was no practical 
certainty that the scheme would be carried into effect. On the basis of these it was contended that there could be no 
single composite transaction to which the Ramsay approach applied, to trigger liability of the Scottish trustees for the 
disposal of the AWG in substance from A to C. 

Five uncertainties were identified in a briefing paper presented at a meeting of the Scottish trustees prior to the exercise of 
the options, being the: 
 

 possibility of a change in the law affecting TCGA 1992, s 144ZA 

 possibility of a change in Irish tax law 

 decision in Scottish Provident, which was due to be handed down on 25 November 2004 

 possibility of a change in the AWG share price making immediate sale in the market more attractive than 
exercising the put options and transferring the shares into the Irish trusts 

 Scottish trustees considering that exercise of the option is not in the best interests of the beneficiaries, or out with 
their powers as trustees 

As to the first three points above, the FTT made the point that the possibility of anti-avoidance or corrective legislation is 
ever present as is adverse decision of high authority. None of these doubts or uncertainties caused the Scottish trustees 
to refrain from exercising the options. Although there was a risk that the government might block the scheme, that had not 
been done by 25 November 2004. There was no change in TCGA 1992, s 144ZA, nor in Irish tax law. In the FTT’s view, 
that risk in the background did not bear on the likelihood of the scheme proceeding. 

So far as the fourth uncertainty identified is concerned, the option price was deliberately fixed at a very significant 
undervalue. A corresponding fall in the share price would have been required before it became prudent simply to sell 
direct to the market rather than through the medium of the option agreements and their exercise and the Irish trusts. This 
did not happen. There was no likelihood that it would. Accordingly, the Scottish trustees decided to proceed. The decision 
(disposal by A to B) was made in the expectation that a disposal of the AWG shares by the Irish trustees would shortly 
follow (B to C) thus achieving the overall objective of disposing of the AWG shares in the market. 

As to the final uncertainty mentioned above, the Scottish trustees evidently concluded that with the agreement of the 
beneficiaries and indemnities in respect of liability for breach of trust, the exercise of the options, as part of a planned 
scheme to dispose of the AWG shares, was within their powers.  

The tribunal thought that the only real possible doubt was that the Irish trustees, over whom the Scottish trustees had no 
formal control, might decide not to sell forthwith or at all in a buoyant market and where they had acquired the shares at 
an undervalue. But they knew the wishes of the Scottish trustees, and the beneficiaries and could infer that these were 
shared by the Scottish solicitors. The FTT found that the Irish trustees considered whether to sell over a protracted 
period—but the risk of their acting contrary to the clear wishes of the beneficiaries and the Scottish trustees was remote. 
At the time the Scottish trustees were making their decision to exercise the options, it was a practical certainty that the 
Irish trustees would reach a consistent view. 

At para [111] the FTT drew ‘from the evidence and the factual background as a whole and viewing matters realistically 
that, as at 25 November 2004, when the Scottish trustees exercised the options, if not before, there was every practical 
likelihood that the AWG shares would forthwith be re-sold in the market. Put another way, viewing the facts realistically, 
there was no practical likelihood that the AWG shares would not forthwith be re-sold in the market by the Irish trustees. 
That is what they did. The proof of the pudding is in the eating.’ 

Generally, the FTT’s analysis is summarised at para [120]–[124] of their decision thus: 

‘120. Construing the facts as a whole, there was thus a single composite transaction, namely the disposal of the AWG 
shares at or about market value. The intermediate step (A to B) of selling through the medium of artificially granted 
options by artificially created Irish Trusts (neither serving any purpose than the obtaining of a tax advantage), should not 
be respected as the appellants contend. The transaction should be regarded as what in reality it was, namely a disposal in 
the market (A to C) to which the normal fiscal consequences of the application of the TGCA in accordance with its 
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statutory purpose flow. These elements (A to B and B to C) were intended to operate together. The overall effect and 
economic result was the disposal of the AWG shares at or about market value (A to C). 

121. We have no difficulty in holding that the Ramsay approach may, in appropriate circumstances, be applied to a tax 
avoidance scheme which becomes more focussed as it proceeds, as the various steps (all created for the sole purpose of 
obtaining a tax advantage) are carried out until the final step in the arrangement is executed. It is clear that by the date of 
the exercise of the options on 25 November 2004, there was an expectation on the part of the Scottish trustees that the 
AWG sales would be sold in the market when the price was relatively high and every practical likelihood that this would 
occur as planned. That was the only reason to exercise the options when they did. The share price was good. A sale in 
the market could be achieved quickly and substantial gains would accrue to the beneficiaries of the Irish Trusts, who were 
also the beneficiaries under the Scottish Trusts. As we have explained, there were no considerations liable to lead to the 
Irish trustees taking a different or contrary view. 

122. Further adminicles of evidence all point to the clear practical likelihood that once the options were exercised, the 
AWG shares would be sold forthwith by the Irish trustees; (i) arrangements had to be made for Lady Morrison to borrow 
over £5m to create the trust estate of the Irish Trusts; this gave the Irish trustees the funds to pay for the AWG shares if 
the options were exercised; (ii) diversification of the trust holding was regarded as a priority, and this applied to both sets 
of trusts; (iii) there was little or no discussion at all about what the Irish trustees would do with these funds if the options 
were not exercised; and (iv) it was always envisaged that the Irish trust would be re-patriated, indicating that the duration 
of their office would be short-lived, their essential function being a conduit for the disposal of the shares in accordance 
with the scheme. 

123. While the planned scheme carried no implication in 2004 that it was in any way reprehensible or other than perfectly 
honest and respectable, the ingredients of the scheme, nevertheless, served no purpose other than avoiding a liability to 
tax; this facilitates analysis of the scheme as an integrated whole and in particular the disposals A to B and B to C as in 
reality a disposal by A to C [Craven at 506C per Lord Oliver]. The absence of any commercial purpose (other than 
obtaining a tax advantage) thus underlines the interrelated transactions and enables them to be disregarded; they were 
not intended to produce anything other than an artificial fiscal result [Ibid 507C]. 

124. Moreover, the scheme should be considered as it was intended to operate and without regard to the possibility that, 
contrary to the intention and expectations of the Scottish trustees, it might not work as planned [Scottish Provident at 
paragraph 23]. Viewed realistically, the critical element of the scheme was a disposal of assets in the market to which the 
normal consequences of liability to capital gains tax attached, thus giving effect to the very purpose for which legislation in 
question was enacted. That seems to us to be the obvious and inescapable reality (Aberdeen Assets Management plc v 
HMRC 2014 SC 271 at paragraph 7, per Lord President Gill).’ 

Morrison was argued before the Supreme Court’s judgments in UBS AG v Revenue and Customs Commissioners; DB 
Group Services (UK) Ltd v Revenue and Customs Commissioners [2016] UKSC 13, [2016] All ER (D) 87 (Mar), but the 
two are very much of a piece. I do not propose to lengthen this already lengthy treatment by a detailed analysis of those 
decisions. In Lord Reed’s judgment, in which the other members of the Supreme Court bench concurred, it was held that 
intermediate transactions devoid of business or commercial purpose and inserted into a scheme solely for the purpose of 
tax avoidance would be disregarded, as would commercially irrelevant contingencies included to create an acceptable risk 
that the scheme might not work as planned—but that ultimately each case would turn on the interpretation of the particular 
statutory provision and its application to the facts of the case. 

As Lord Reed said at para [89]:  

‘Where a purposive construction so requires, one can proceed in such a case in the manner described by Lord Brightman 
in Furniss v Dawson, at p 527: 

“…the inserted steps are to be disregarded for fiscal purposes. The court must then look at the end result. Precisely how 
the end result will be taxed will depend on the terms of the taxing statute sought to be applied.”’ 

Morrison is an example of that very approach—one in which the FTT considered that the end result was a disposal by A 
to C, taxed accordingly. 
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What does the decision say about the position of trustees who participate in tax avoidance 
schemes? 

Morrison simply tells the Scottish trustees that, on the principles discussed, their scheme did not work. It is, appropriately 
enough, judgmental without being reproachful. At para [123], quoted above, it is said:  

‘While the planned scheme carried no implication in 2004 that it was in any way reprehensible or other than perfectly 
honest and respectable, the ingredients of the scheme, nevertheless, served no purpose other than avoiding a liability to 
tax; this facilitates analysis of the scheme as an integrated whole and in particular the disposals A to B and B to C as in 
reality a disposal by A to C.’ 

In 2004 the scheme may have been in no way reprehensible—that was the year in which Arrowtown and Barclays 
Mercantile v Mawson were decided. There may be just a hint that trustees involved in implementing such a scheme now 
might not escape censure. But, at any rate, they would need to be alive to the question whether a scheme into which they 
considered entering included elements which served no purpose other than avoiding a liability to tax, so that it lay open to 
possible re-characterisation on Ramsay principles.  
 

To what extent is the judgment helpful in clarifying the law in this area? 

Together with the rest of the tract of law from Arrowtown to UBS, it serves as a reminder of where the outer limits of 
legitimate/sustainable tax planning lie. At para [86], Judge Reid QC says:  

‘Some tax avoidance schemes do work. They avoid tax by adopting a legitimate, justifiable and commercially sensible 
structure to achieve a result which could be achieved by other legitimate and justifiable means. Where, however, that 
structure is artificial or has no purpose other than the avoidance of tax, it will be examined with particular care. 
Intermediate steps only inserted as part of the tax planning process will more readily not be respected and will, or at least, 
may be disregarded to determine whether what truly occurred falls within the scope of the relevant part of the statute 
construed purposively. If it does, the tax may not be avoided and the legislation will bite triggering fiscal liability.’ 

As a working benchmark of legitimate, effective tax planning that dictum is a valuable point of reference.  
 

What does all this mean for lawyers and their clients? 

It emphasises where the ‘intellectual effort…devoted to tax avoidance’ of which Lord Reed speaks in UBS had best be 
concentrated—in structures such as Judge Reid describes in the passage quoted in the preceding paragraph.  
 

Any other thoughts?  

A great deal of judicial energy has been expended upon a fact-finding exercise which enabled the FTT to point to the 
requisite preordination. It will be interesting to see whether the conclusion that it was a practical certainty that the exercise 
of the options would lead to the steps which followed will be assailed in any appeal. 

Derek Francis has a practice specialising in high-end trust, executry, breach of fiduciary duty and tax. Much of his tax 
practice is trust and executry related. It has always extended beyond that context and he has advised and appeared in a 
range of tax matters, particularly in indirect tax cases. He is regularly instructed to draft and revise trust documentation for 
inheritance tax planning purposes, including precedent styles for leading firms in that field. He is a member of the Editorial 
Board of Foster’s Inheritance Tax. He is a Fellow of the Chartered Institute of Taxation (STET). He chairs the Edinburgh 
Tax Network—a cross-disciplinary CIOT, the Institute of Chartered Accountants Scotland, the Institute of Chartered 
Accounts in England and Wales, STEP and TrustBar sponsored continuing professional development talk organiser for 
the tax profession. 

Interviewed by Barbara Bergin.  



 

   

7 

The views expressed by our Legal Analysis interviewees are not necessarily those of the proprietor

 
 

About LexisNexis | Terms & Conditions | Privacy & Cookies Policy 
Copyright © 2015 LexisNexis. All rights reserved. 

http://www.lexisnexis.co.uk/en-uk/about-us/about-us.page
http://www.lexisnexis.co.uk/en-uk/online-license-agreement.page
http://www.lexisnexis.co.uk/privacypolicy
http://www.lexisnexis.co.uk/en-uk/copyright.page
http://www.lexisnexis.co.uk/en-uk/products/pslfreetrial.page

