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1. INTRODUCTION 

1.1 This talk is a review of recent case-law on the Transfer of Undertakings 

(Protection of Employment) Regulations 2006 and on the underlying directive 

(Directive 2001/23/EC).  I say "case-law" because, with one exception, this 

year there is nothing from the European Commission or from BIS to indicate 

that any revisals to the existing legislation, or any consultations with a view to 

such revisals, are in contemplation. 

1.2 The one exception is a proposed Directive on seafarers which, if adopted, 

would have an impact on the EU's current employment legislation concerning 

insolvency, works councils, information and consultation, collective 
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redundancies, transfer of undertakings and the posting of part-time workers.  

As regards the transfer of undertakings, the current Directive provides that 

"This Directive shall not apply to seagoing vessels" (Art. 1(3)).  A similar 

exclusion applies in the other relevant Directives.  An internal EU impact 

assessment1 has identified four policy options with regard to the proposed 

amendments. 

 Option 1: No EU action - meaning do nothing at EU level and leave it to 

Member States to alter their own legislation in accordance with the principle 

of subsidiarity, if so minded. 

 Option 2: A derogation subject to the guarantee of an equivalent level of 

protection. 

 Option 3: Suppress the exclusion in all the Directives.  

 Option 4: Adapt the rules to the specificities of the sector. 

1.3 The impact assessment comes down in favour of Option 4 (adapt the rules on 

a sector-by-sector basis), which it then splits into two sub-options: 

 Sub-option (a): Apply the Directive to seagoing vessels, but disapply Chapter 

II (which contains the essence of the transfer of undertakings protection) 

where only one or more individual vessels are being transferred. 

 Sub-option (b): Apply the Directive in its entirety to all seagoing vessels. 

 The impact assessment favours Sub-option (a), which would would have the 

effect of applying only the "Information and Consultation" Chapter of the 

Directive.  The reasoning here is that applying the whole of the Directive to 

the sale of a seagoing vessel would involve a substantial financial impact for 

the seller, since obliging the purchaser of a vessel to take over the whole crew 

could reduce the purchase price by about 5 per cent (so that, for example, on 

selling a vessel which was worth 30 million Euros the vendor could lose about 

                                                 
1 The impact assessment is summarised in a Commission Staff Working Paper (52013SC0461) 
published in July 2015.  The proposed Directive was published in 2013. 
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1.5 million Euros). By contrast, implementation of the "Information and 

Consultation" provisions would cost next to nothing. 

1.4 So much for forthcoming legislation.  The rest of this talk is devoted, as I said 

at the outset, to case-law. As usual, I shall start at the top and work my way 

down.  For this purpose the "top" means the CJEU, whilst working 

downwards means looking first at domestic cases at Appeal Court level (the 

Court of Appeal in England or the Inner House in Scotland), then looking at 

decisions of the EAT. 

1.5 Again in keeping with my practice, I shall mention at the end an interesting 

domestic judgment from another European jurisdiction. 

 

2.  CASES IN THE CJEU 

2.1  I mentioned last year a Spanish case which was pending before the CJEU: 

Case C-688/13 Gimnasio Deportivo San Andrés SL, in liquidation.  What I 

said about this case last year was that the reference from the Spanish court 

was "barely intelligible".  What we now have is an order  - just an order, not a 

judgment of the Court or even an opinion of the Advocate General - which 

disposes of the reference in short order, without any manner of reasoning or 

explanation.  Perhaps the reasoning and explanation will follow in due 

course.  The de quo of this case is that the Directive makes no provision for 

contracts of employment which have been terminated before the transfer 

(provided that the transfer was not the reason for their termination).  What 

the  court has held is that the absence of any such provision does not preclude 

individual Member States from enacting that "charges" - meaning the 

employer's obligation to pay social security contributions to the State - shall 

indeed transfer to the transferee company.  If the transferor is insolvent, the 

level of protection enjoyed by the employees must be "at least equivalent" to 

the protection established by Directive 80/987/EEC on the approximation of 
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laws relating to the protection of employees in the event of the insolvency of 

their employer. 

2.2 That is all we have from the Court in the last 12 months.  In the mean time, 

some new references are pending.  The one I want to mention is Case C-

509/14 ADIF v Luis Aira Pascual, is concerned with the consequences of a 

public authority taking an external service contract in-house: in other words it 

is concerned with what we would call a service provision change or SPC.  The 

starting point seems to be this.  (1) The Spanish equivalent of Railtrack (the 

Administrador de Infraestructuras Ferroviarias or "ADIF") has responsibility 

(presumably under statute) for a particular service2 which is central to its own 

activities and which requires "important material resources".  (2) ADIF has 

been providing that service by contracting it out to a contractor which is 

obliged to employ ADIF's resources in performing the contract.  (3) The 

service contract is coming to an end and ADIF is proposing not to renew or 

extend the contract but to perform the service in-house instead.  (4) For this 

purpose, ADIF is proposing to use its own employees, not those of the 

external contractor.  (5) So in short what you have is continuity of the service 

and continuity of ownership of the actual equipment being used to perform 

the service. The only change is that the service will now be provided by 

ADIF's own employees rather than those of the outside contractor.  In these 

circumstances the referring court asks whether ADIF is obliged to take over 

the rights and obligations of the outside contractor vis-à-vis that contractor's 

own workforce.  This case is of some interest to UK practitioners for at least 

two reasons.  First, you will recall that before enacting the 2014 Regulations 

which amended TUPE (The Collective Redundancies and Transfer or 

Undertakings Protection of Employment (Amendment) Regulations 2014 

(2014 No.16)) the government gave active consideration to ditching altogether 

the SPC provisions of TUPE 2006. Secondly, you will recall that when the SPC 

                                                 
2 The service is not specified in the reference but from an archived article in the newspaper El País it 
seems that it involves the operation of freight terminals, with particular reference to "multimodal" (i.e. 
container) freight. 
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provisions were introduced the government's position was that they were an 

internal UK matter which went beyond what was required by EU law.  Many 

of us have long thought that the "internal UK matter" approach was 

erroneous, because what the SPC provisions do is to spell out, in the 

particular context of service provision changes, precisely how TUPE - and the 

underlying Directive - would have applied in any case.   

 

3. DOMESTIC APPEAL COURT DECISIONS 

3.1 I turn now to domestic decisions at appeal court level.  In fact, what I have 

just said about the Spanish reference in the ADIF cases leads me neatly to my 

only case at this level, a unanimous decision of the Court of Appeal in Rynda 

(UK) Ltd v Ailien Rhijnburger [2015] EWCA Civ 75 which considers whether 

there was an SPC and, as part of that consideration, whether a single 

employee formed an organised grouping. 

(1) The factual background is essentially this.  From May 2009 until April 

2010 Ms Rhijnburger worked for a firm called Driver Jonas.  Her 

principal task was to manage the Dutch properties of certain 

subsidiaries of a client called (for short) the Rhynda Group, with which 

Driver Jonas had a management contract.  She occasionally worked on 

the group's German properties as well, but by April 2010 she was was 

working solely on managing the Dutch properties and was, indeed, the 

only Driver Jonas employee who managed them3.  The client 

companies which owned those properties were called (for short) "H20 

Amsterdam" and "H20 Dutch". 

                                                 
3 You may have noticed that the spelling of Ms Rhijnburgers' surname suggests that she is Dutch: this 
might explain why her employers chose her to manage the Dutch portfolio. 
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(2) In April 2010 Driver Jonas merged with Deloitte LLP to form a new 

firm called Drivers Jonas Deloitte4 ("DJD").  DJD employed Ms 

Rhijnburger and she continued to manage the Dutch properties.   

(3) With effect from 31 December 2010 DJD withdrew from managing the 

Dutch properties and transferred the property management function to 

a subdidiary called (for short) REM.  REM then employed Ms 

Rhijnburger who again continued, unaided by other employees, to 

devote the whole of her time to managing the Dutch properties. 

(4) On 2 September 2011 REM dismissed Ms Rhijnburger.  We are not told 

why, save for a vague indication that "issues arose between the 

claimant and her managers".   

(5) You will notice that I have just referred to Ms Rhijnburger as the 

"claimant".  That is because she brought proceedings against REM in 

the Employment Tribunal for unfair dismissal.  She claimed continuity 

of employment going back to her original engagement by Driver Jonas 

in May 2009 and argued that her employment with DJD had been the 

subject of a TUPE transfer to REM. REM argued that there had been no 

TUPE transfer and that her employment with them had commenced 

only on 1 January 2011.  This led to the trying of a preliminary issue on 

whether there had been a TUPE transfer.  The Tribunal found in favour 

of Ms Rhijnburger (i.e. it found that there had been a "relevant transfer" 

by way of an SPC in terms of Regulation 3(1)(b)(ii) of TUPE) and the 

EAT dismissed REM's appeal from that decision.  REM's further appeal 

to the Court of Appeal was also dismissed. 

3.2 Before looking at the Court of Appeal's reasoning, we should recall three 

important provisions of the Regulations. 

(1) First, Regulation 3(1)(b)(ii) defines one of the scenarios for a service 

provision change as "a situation in which … activities cease to be 

                                                 
4 Who said that accountants were unimaginative? 
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carried out by a contractor on a client's behalf … and are carried out 

instead by another person ("a subsequent contractor") on the client's 

behalf". 

(2) Secondly, in order for that scenario to apply there must, immediately 

before the SPC be "an organised grouping of employees situated in 

Great Britain which has as its principal purpose the carrying out of the 

activities concerned on behalf of the client5". 

(3) Thirdly, "references to 'organised groupings of employees' shall include 

a single employee"6. 

3.3 Jackson LJ reviewed the authorities, relying heavily on Eddie Stobart Ltd v 

Moreman [2012] IRLR 356 and Seawell Ltd v Ceva Freight (UK) Ltd [2013] 

IRLR 726.  In both of those cases the courts in question had found that there 

was no organised grouping: those were decisions on the facts, but the 

important thing is the reasoning which underpins the decisions.  In Eddie 

Stobart Underhill J, in the EAT, said (at paragraph 18): 

 "Taking it first and foremost by reference to the statutory language, 

regulation 3(3)(a)(i) does not say merely that the employees should in 

their day-to-day work in fact (principally) carry out the activities in 

question: it says that carrying out those activities should be the 

(principal) purpose of an 'organised grouping' to which they belong.  In 

my view that necessarily connotes that the employees be organised in 

some sense by reference to the requirements of the client in question. 

The statutory language does not naturally apply to a situation where, 

as here, a combination of circumstances – essentially, shift patterns and 

working practices on the ground – mean that a group (which, NB, is 

not synonymous with a 'grouping', let alone an organised grouping) of 

employees may in practice, but without any deliberate planning or 

                                                 
5 Regulation 3(3)(a)(i). 
6 Regulation 2(1) ("Interpretation"). 
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intent, be found to be working mostly on tasks which benefit a 

particular client.  The paradigm of an 'organised grouping' is indeed 

the case where employers are organised as 'the [Client A] team', though 

no doubt the definition could in principle be satisfied in cases where 

the identification is less explicit." 

3.4 In Ceva Freight Lord Eassie, in the Inner House, expressly agreed with those 

words of Underhill J and held that the concept of an "organised grouping" 

implied that there was an element of conscious organisation by the employer 

of his employees into a grouping – in the nature of a team – which had as its 

principal purpose the carrying out of the identified activities. A number of 

employees in addition to the claimant (Mr Moffat) participated in the 

activities required by a client called Seawell. It could not be said that those 

employees formed an "organised grouping" having as their principal purpose 

the carrying out of activities for Seawell. The mere fact that one of those 

employees, Mr Moffat, spent all of his time working on behalf of Seawell did 

not bring the case within regulation 3 of TUPE. 

3.5 Drawing on these authorities, Jackson LJ summarised the position in his own 

words  His summary is set out in a single paragraph (paragraph 44) but in 

replicating it here I have broken that paragraph down into sub-paragraphs for 

ease of reference. 

 "If company A takes over from company B the provision of services to 

a client, it is necessary to consider whether there has been a service 

provision change within regulation 3 of TUPE. 

[1] The first stage of this exercise is to identify the service which 

company B was providing to the client. 

[2] The next step is to list the activities which the staff of company B 

performed in order to provide that service. 
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[3] The third step is to identify the employee or employees of 

company B who ordinarily carried out those activities. 

[4] The fourth step is to consider whether company B organised that 

employee or those employees into a "grouping" for the principal 

purpose of carrying out the listed activities." 

 3.6  His Lordship, having noted the Tribunal's findings that before the alleged 

transfer the claimant had in fact been working full-time on the Dutch portfolio 

and had been the only employee working on it, agreed with counsel that there 

remained the question whether this was a matter of "happenstance" or 

whether this was something "which the employer had organised". The latter 

was the case because "Following the merger on 1st April 2010 DJD, the 

claimant's new employer, decided that the claimant should work on the 

Dutch properties on a permanent basis. DJD assigned no-one to assist the 

claimant and assigned no other work to the claimant. In other words the 

employer organised the claimant to work full time for H20 Amsterdam and 

H20 Dutch [the relevant Dutch clients], with no significant assistance from 

any other employee. Therefore the employment tribunal judge was correct to 

conclude that the claimant was an "organised grouping of employees" to 

which TUPE regulation 3 (3) (a) (i) applied. 

3.7 His Lordship likewise agreed with counsel that "it is not enough that an 

employee spends all of his/her time working on behalf of a particular client. 

In order to satisfy the requirements of TUPE regulation 3(3)(a)(i) there must 

be deliberate planning or intent by the employer to organise the employee(s) 

to meet the requirements of the client. I see the force of that argument. On the 

other hand, in this case there was deliberate planning or intent on the part of 

the employer. First Drivers Jonas, then DJD specifically decided and 

instructed that the claimant alone should manage the Dutch properties." 

3.8 For good measure, the Court took the trouble to distinguish the present case 

from Eddie Stobart and Seawell.  "In Eddie Stobart it was a matter of fortuity 
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that Vion always placed its orders at such a time that the dayshift dealt with 

them. In the present case there was no similar external circumstance or 

fortuity which caused the claimant always to be working for H20 Amsterdam 

and H20 Dutch. It was a positive decision of the employer which created this 

situation."  Similarly, "This case also differs critically from Seawell. In Seawell 

Mr Moffat was part of a team whose members (with the exception of himself) 

spent most of their time working for customers other than Seawell. In the 

present case the claimant was doing work for H20 Amsterdam and H20 

Dutch. She was not part of a team which delivered services to other clients. 

No other employee assisted the claimant in managing the Dutch properties." 

3.9 The upshot of all this is that, on the question as to what is and what is not an 

"organised grouping of employees" for the purposes of an SPC, we now have 

a holy trinity of cases which all emphasise the important distinction between 

(1) a group of employees who, as a matter of fact, happen to work on behalf of 

a particular client and (2) a group of employees who work on behalf of a 

particular client, not as a matter of accident or "happenstance", but because 

their employer has organised them for that purpose.  Only the latter 

constitutes an "organised grouping" for SPC purposes. 

 

4. JUDGMENTS OF THE EAT 

4.1 Although recent changes in employment legislation have naturally reduced 

the volume of appeals to the EAT, there are still too many recent EAT 

decisions for me to deal with adequately today.  I propose, therefore, to 

concentrate mainly on decisions which are concerned with SPCs.   

4.2 Ottimo Property Services v. Duncan [2015] ICR 859 is an interesting case on 

the question whether there can be an organised grouping of employees where 

the grouping in question carries out the activities concerned, not on behalf of 

a single client but on behalf of a number of clients.  
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(1) You will recall that Regulation 3(1)(b) of TUPE applies where (inter alia) 

"activities cease to be carried out on a client's behalf" and provides that, 

for there to be an organised grouping of employees, the principal 

purpose of the grouping must be the carrying out of the activities 

concerned "on behalf of the client". 

(2) As you will have guessed, the claimant in this case was employed in a 

team which acted for several clients, rather than a single client.  

Following a transfer of the relevant contract, he argued that TUPE 

applied to him because there had been an SPC. 

(3) The Tribunal applied a black-letter approach and held that, because the 

Regulations referred to "a client" and "the client", in the singular, they 

did not apply where there were several clients. 

(4) Perhaps unsurprisingly, the EAT (Judge Eady QC, sitting alone) held 

that this was the wrong approach.  What is interesting is that in 

allowing the appeal Her Ladyship expressly disavowed the need to 

adopt a "purposive" approach to the legislation and relied, instead, on 

section 6 of the Interpretation Act 1978, which provides that "In any 

Act, unless the contrary intention appears …(c) words in the singular 

include the plural and words in the plural include the singular."  She 

held that there was nothing in the Regulations to indicate the contrary 

intention. 

(5) There are three things here that call for comment. 

(i) First of all, it will be recalled that the proposition that there is no 

need to adopt a purposive approach to the UK's SPC provisions 

is already well recognised in our domestic case-law7: see, for 

example, Hunter v McGarrick [2013] ICR 235 in the Court of 

                                                 
7 I say "well established"; but that is no synonymous with "correctly established". 
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Appeal8."  The reason why there is no need to adopt a purposive 

approach is said to be that the SPC provisions go beyond the 

requirements of the Directive (they constitute "silver-plating"), 

with the consequence that EU principles of interpretation do not 

apply. 

(ii) Secondly, at first blush it might look as though Her Ladyship 

were ignoring the decisions in cases such as Hunter v McGarrick 

itself in the Court of Appeal and SNR Denton v Kirwan [2012] 

IRLR in the EAT (Langstaff P)  respectively, which had held that 

in order for there to be an SPC there must be a single client.  

However, on a proper analysis those cases meant no more than 

that the client before the SPC must be the same client after the 

SPC: they did not discuss at all the question whether the client 

could in fact be comprised of more than one legal entity, still less 

did they discuss the present question, which was whether the 

requirements of an SPC were satisfied "if there are a number of 

clients for whom the service is provided and who continue to be 

the same clients when there is a change in the identity of the 

service provider". 

(iii) Finally, one might playfully ask whether in practice there is 

likely to be any substantial difference between (a) adopting a 

purposive construction of the Regulations and (b) asking 

whether "the contrary intention appears" for the purposes of 

section 6 of the Interpretation Act? 

4.3 London Borough of Hillingdon v Gormanley [2014] UKEAT 0169 is an 

interesting but perhaps rather disturbing decision of Mrs Justice Slade in the 

EAT. 

                                                 
8 Although even there Elias J observed that "there may be issues where a purposive approach is 
appropriate with respect to a service transfer provision and where the courts should approach 
matters as they would similar issues relating to transfers of undertakings." 
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(1) The facts need not detain us. The essential point is that, in deciding that 

the claimants belonged to an organised grouping of employees for the 

purpose of the SPC provisions of the Regulations, the Tribunal had (in 

the words of the EAT) failed to consider the organisational framework 

within which the employment relationships of the claimants took effect 

and had not made adequate findings of fact regarding the organisation 

of the pre-SPC employer and the claimants' roles within it.  So far so 

good: this criticism, assuming it to be well-founded, is obviously 

justified as a matter of law. 

(2) My reason for saying that the decision of the EAT is perhaps disturbing 

is that it criticises the Tribunal for not having referred to the terms of 

the claimants' employment.  Now you might ask "What's wrong with 

that?"  The point is that, having held, no doubt correctly, that: "An 

important source of information on an employee's role in an 

organisation is likely to be their [sic] contract of employment", the EAT 

went on to observe that "The job description or statement of duties is 

likely to inform a decision as to whether their duties are confined to 

certain activities or whether they include more general duties" and 

stressed "the importance of considering what duties the Claimants 

could be called upon to perform under their contracts as well as what 

they were actually performing at a particular moment."  In  my view, it 

is necessary to sift carefully through these comments in order to 

identify what is right about them and what is wrong. 

(i) At the simplest level, it is theoretically possible that a claimant's 

contract of employment will state in black and white that the 

duties of the employee are to attend to the requirements of the 

employer's customer ABC Limited: but in practice is is wildly 

improbable that the employment contract would contain such a 

term. 
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(ii) It is correct to say that one must consider not only what duties 

the claimants were actually performing at a given moment in 

time: but the reason why it is important not to restrict oneself to 

those duties is that the mere performance of those duties at a 

given time does not of itself exclude the element of 

"happenstance" which is inimical to the notion of an organised 

grouping. 

(iii) But the question as to what duties a claimant could have been 

called upon to perform misses the point.  The question is not 

whether the employment was, or would have been, entitled to 

instruct the claimant to work for one or more other clients, or 

entitled to instruct them to perform duties which as it happened 

were for the requirements of other clients: those are both matters 

of law, to be determined no doubt by an analysis of the terms of 

the contract of employment.  But the point about the existence or 

non-existence of an organised grouping is that it is essentially a 

question of fact, not of law.  It is altogether possible that, in 

purely contractual terms, an employer is entitled to direct a 

group of employees to perform all manner of duties which have 

little or nothing to do with serving a particular client, but what is 

determinative is what the employer in fact instructs (or 

"organises") them to do.  So in my view the EAT in this case has 

muddied the waters, rather than providing clarity. 

4.4 Jinks v London Borough of Havering [2015] UKEAT 157 is another interesting 

case. 

(1) Here, one company (Saturn) had a contract with the Council to provide 

services relating to the car park at a municipal ice-rink, but it sub-

contracted those services to another company (Regal) which in turn 

employed the claimant, Mr Jinks.  In April 2013 the Council closed the 
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car-park and Saturn's contract came to an end. Thereafter, after a brief 

period of closure, the Council re-opened the car-park and ran it itself. 

(2) Mr Jinks claimed that his employment had transferred to the Council 

and when the Council refused to accept him as an employee he claimed 

unfair dismissal. 

(3) The Tribunal struck out the claim at a preliminary hearing on the basis 

that it had no reasonable prospect of success, since the client 

relationship necessary to underpin an SPC claim had existed between 

the Council and its contractor, Saturn, and not between the Council and 

the sub-contractor, Regal, which had employed the claimant. 

(4) In allowing Mr Jink's appeal, the EAT (Mr Recorder Luba QC) accepted 

a submission that the Tribunal had erred in law in failing to enquire 

into the facts so as to determine "whether the Council was, or at least 

could have been, the ultimate or real client of Regal" (my emphasis).  

The proper question was not the legal one as to whether Saturn was the 

only contractual partner to which the Council was legally bound but 

rather a question of fact, namely "on whose behalf did the sub-

contractor undertake the relevant activities?" 

(5) At the outset of its discussion, the EAT noted that Regulation 2(1) of TUPE 

provided that "references to 'contractor' in Regulation 3 shall include a sub-

contractor" and noted that the application of the SPC provisions to an 

individual case was essentially a question of fact (Metropolitan Resources Ltd 

v Churchill Dulwich Ltd [2009] ICR 1380), then went on to say: 

"21. In the instant case, it might be said that the following factual 

questions arose. Prior to the alleged transfer, who was Regal 

running the car park for [or] "on behalf of"?  Who was its client 

or customer?  Could one answer have been that it was the 

Council?  If it could have been, should the claim be subject to 

investigation and determination of that point? 
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"22.          It seems to me that if A contracts with B to provide it with a 

service, A is obviously the customer or client.  If B then sub-

contracts to C to provide part of that service, plainly B is, or at 

very least may be, the client or customer of C.  But can A also be, 

by virtue of the sequence of transactions, a client of C in respect 

of the service it provides?   

23.          Here the Council contracted with Saturn to provide it with the 

services of operating the ice rink and the car park.  Saturn’s 

client was the Council.  Saturn contracted out the management 

of the car park to Regal.  In one sense, at [the] very least, Regal’s 

client was Saturn.  Could it be said that, additionally or 

alternatively, the Council was the real or ultimate client of Regal 

in respect of the car parking service?"   

(6) There is one point about the Jinks case which is so obvious that I 

hesitate to mention it, but I touch upon it simply for the avoidance of 

doubt.  The EAT repeatedly referred to the question whether the 

Council "could" have been Regal's client.  This is not to say that, in 

ultimately disposing of the case on its facts, it would be sufficient for 

the Tribunal to find that the Council "could" have been Regal's client.  

Rather, it simply means that if the Council could have been Regal's 

client, then the factual question as to whether it was indeed Regal's 

client within the (broad) meaning of Regulation 3 was one which 

required to be established on the evidence in determining the claim.  

What made the Tribunal's decision wrong was the fact that it had 

determined the claim without considering any such evidence (and, 

indeed, without even considering the question itself). 

4.5. Jakowlew v Nestor Primecare Services Ltd and Westminster Homecare Ltd 

[2015] EAT 432 is a decision of Judge David Richardson which makes a simple 

but obviously correct point. 

(1) Ms Jakowlew had belonged to an organised grouping of employees 

within Nestor which worked on a contract for the London Borough of 
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Enfield.  In June 2013 the Borough instructed Nestor that she should no 

longer work on the contract.  Nestor told the Borough that it did not 

accept that instruction. 

(2) In July 2013 the contract with the Borough was transferred from Nestor 

to Westminster Homecare.  Ms Jakowlew was then dismissed and she 

sued Westminster Homecare for unfair dismissal, claiming that her 

employment had transferred to Westminster. 

(3) The Tribunal found that there had been no such transfer because at the 

time she did not belong to an organised grouping, the reason for this 

being the Borough's direction to Nestor not to employ her on the 

contract. 

(4) In granting Ms Jakowlew's appeal, the EAT made the obvious - and 

obviously correct - point that, for the purpose of determining the 

claimant's membership or non-membership of an organised grouping, 

the assignment to that grouping was a matter for the employer, not for  

the employer's client. 

 The Jakowlew decision of the EAT obviously makes sense on its particular 

facts, but here's a little teaser.  What would the position have been if Nestor, 

having received the Council's instruction to exclude the claimant from the 

team, had acted on that instruction?  It seems that the result would be that her 

employer had "organised" her out of the team, so that even if there was an 

SPC, she was not part of it. 

 

5. DOMESTIC CASE-LAW IN OTHER MEMBER STATES  

5.1 In preparing for this talk I have looked at cases from France, Germany and the 

Netherlands but in the end I have decided to speak about one single case 

(which happens to be a French one), which I have chosed for reasons which 

will soon become obvious. 
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5.2 In X v SAS Expansion 5 and SAS Aranea (Cour d'Appel d'Angers, 13 Jan. 2015, 

Ref. 12/01348) the appellant claimed that his contract of employment with 

Expansion 5 had been transferred to Aranea by way of the transfer of an 

undertaking or of part of an undertaking.  Such transfers are governed by 

Article L. 1224-1 of the French Labour Code (Code du Travail). 

(1) Aranea was the proprietor of a number of supermarkets called Hyper 

U, one of them being in a town called Murs-Erigné; Expansion 5 was a 

service company specialising in organising and managing sales of 

products requiring a high level of professional skill including, in 

particular, white goods, televisions, video and audio. 

(2) In 2006 Aranea contracted with Expansion 5 for the latter to provide 

services at its TV-HiFi-Video-Microcomputer-Games department in the 

Hyper U supermarket at Murs Erigné. Under the service contract, 

Expansion 5 provided some of its own specialised sales personnel for 

that department, those personnel being employed and paid by 

Expansion 5, not by Aranea. It seems to be implicit in the judgment that 

those personnel did not constitute a fixed and specific set of 

salespeople but rather that they were drawn from Expansion 5's 

available personnel on an "as and when required" basis.  Expansion 5 

also provided Aranea with regular reports on market analysis and 

trends in consumer preferences, etc.  This service was carried out by 

Expansion 5's accounting and management staff as part of their general 

work, without any particular members of staff being specifically 

entrusted with working for Aranea. 

(3) In May 2007 Expansion 5 employed the appellant as a salesman and 

demonstrator for televisons, HiFi, video, mini-computers and white 

goods.  The contract included a so-called mobility clause (clause de 

mobilité) under which Expansion 5 could require the appellant to work 

anywhere within a radius of 200 kilometres.  As a matter of fact, 
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Expansion 5 allocated the appellant to the "sales" part of its contract 

with Aranea.  

(4) In January 2010 Aranea gave notice to terminate its service contract 

with Expansion 5 with effect from 2 May 2010.  From that date onwards 

Aranea used its own in-house sales team for the goods concerned. 

(5) In April 2010 Expansion 5 informed the appellant that because it had 

lost the Aranea contract it now required him, in terms of the mobility 

clause, to work for another client (Leclerc) in another location.  The 

appellant refused to do so and demanded to remain in his former job 

(i.e. he demanded to continue to work as part of the sales force which 

had been servicing Aranea.)  In due course the appellant was dismissed 

by Expansion 5. He raised proceedings in the Employment Tribunal 

(conseil des prud'hommes) not only against Expansion 5 but also against 

Aranea, claiming that his contract of employment with the former had 

been transferred to the latter pursuant to Article L. 1224-1 of the Code 

du Travail.  In other words, he claimed that the termination of the 

original service agreement followed by Areana's performing the 

relevant services in-house constituted the transfer of an undertaking. 

(6) On this part of his claim, the appellant was unsuccessful at first 

instance and in the Court of Appeal.  The reasoning of the Court was as 

follows. 

(i) Interpreted in the light of the underlying Directive 

(2001/23/EC), Article L. 1224-1 required the transfer of an 

economic entity from the old employer to the new employer, 

and that in turn required the transfer of an organised grouping 

(ensemble) of people and and corporeal and incorporeal assets 

permitting the exercice of an economic activity which had a 

purpose of its own. 
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(ii) The loss of a contract does not of itself constitute the transfer of 

an economic entity. 

(iii) The fact of taking an activity in-house does fall within the scope 

of Article L. 1224-1, but only if it is accompanied by the transfer 

of an autonomous economic entity which preserves its identity 

and whose activity is taken over.  This means that the elements 

which permit that activity to be pursued  - meaning the 

corporeal and incorporeal elements which enable it to be carried 

out - must also be transferred.  The taking over of an activity 

without the means of pursuing the activity does not amount to 

the transfer of an autonomous economic entity. 

(iv) In the instant case, all that the evidence showed was that 

Expansion 5 had allocated some of its existing sales-force to 

work  for Aranea and had used its in-house accounting and 

management personnel to provide Aranea with market analysis 

services.  Expansion 5 had no employees who were specifically 

dedicated to providing services to Aranea.  It followed from this 

that there was no evidence that the services had been provided 

by an organised grouping of personnel and assets pursuing a 

goal of its own.  For good measure, it was clear that following 

the termination of its service contract Expansion 5 had not 

transferred to Aranea any corporeal or incorporeal assets 

connected with the sales activity. 

(6) So what we have here is a typical (but failed) attempt to show that 

there had been what we in the UK would have called an SPC.  There is 

no SPC wording in the French legislation, so what is interesting is that 

the question arose under the standard wording of the Directive, as 

transposed into French law.  In other words, it demonstrates that there 

are at least some cases in which, in order to cover an SPC, national 

legislation does not need any specific SPC wording. 
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5.3 Afterthought 

 Since preparing this talk I have come to regret not having included a German 

case.  In the last year, there have been several cases before the 

Bundesarbeitsgericht (the Federal Labour Appeal Court) in which the Court has 

helpfully summarised the essence of EU case-law on the requisite components 

of the transfer of the whole or part of an undertaking for the purposes of the 

Directive.  Judgment in one such case was issued on 19 March 2015 under 

reference number 8 AKZ 150/14 (the parties are not named).  I deal with it 

here simply because it exemplifies the approach which the courts of any 

Member State must take when applying national legislation which 

implements the Directive. This was a case in which the claimant sued both his 

own (ex-)employer (C2) and the alleged successor to that employer's business 

(C1) on the basis that there had been a transfer of an undertaking from the 

former to the latter.   

(1) C1 and C2 were both subsidiaries of a group which specialised in 

delivering printed materials, particularly to subscribers to newspapers.  

They did so pursuant to contracts with another group company, SL. 

(2) From 16 November 2000 the claimant was employed by C2 to deliver 

printed materials in specific districts of Munich.  He and his fellow 

delivery men were given house-keys for most (but not all) of the 

subscribers to whom they made deliveries. 

(3) On 30 November 2011 SL gave written notice to C2 to terminate the 

latter's delivery contract with effect from 29 February 2012 and in 

January 2012 the shareholders of C2 resolved that the company should 

cease trading on 29 February. 

(4) On 29 February 2012 SL entered into a delivery contract with C1 for the 

latter to deliver printed materials in precisely the same districts of 

Munich which had previously been served by C2. 
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(5) C1 began the deliveries on 1 March 2012.  The mechanics of delivery 

differed from those which had been previously been used by C2 in a 

number of respects. 

(i) The number of deliver routes was reduced from 140 to 98. 

(ii) Major customers received deliveries direct from SL. 

(iii) The three distribution centres from which C2's 

deliverymen had collected their newspaper etc. were 

closed and the materials were sent direct to the 

deliverymen by SL. 

(iv) The deliverymen were given the customers' house-keys, 

after these had been re-distributed among the new, 

reduced routes. 

(6) On 28 April 2012 C2 gave notice to terminate the claimant's 

employment with effect from 31 August 2012, stating that the reason 

for termination was the cessation of its business. 

(7) The claimant raised proceedings for declarator that his employment 

relationship had been transferred to C1 pursuant to a transfer of 

undertaking from C2 to C1  on 1 March 20129.  In support of his claim 

he argued that C1 had continued the whole of C2's delivery business 

without interruption ("nahtlos", meaning "seamlessly") and that it was 

the use of the subscribers' house-keys that had enabled this to take 

place.  The house-keys were crucial to the newspaper deliveries, 

because they allowed the deliverymen to open the subscribers' mail-

boxes in the early  hours of the morning. 

(8) The employment court at first instance (the Arbeitsgericht) found in 

favour of the claimant, as did the the employment appeal court (the 

Landesarbeitsgericht). 

                                                 
9 He raised also raised proceedings against C2 but those proceedings are not material to this note. 
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5.4 On an appeal by C1, the Bundesarbeitsgericht quashed the judgments below.  It 

began its reasoning by summarising the relevant law. 

(1) In employment law, transfers of an undertaking are governed by 

Article 613a of the German Civil Code (Bürgerliches Gezetzbuch (BGB)). 

(2) Having regard to Directive 2001/23/EC,  there is a transfer of an 

undertaking pursuant to Article 613a when a new entity continues an 

existing economic unit and maintains its identity. 

(3) Such an entity is one which is not established for short-term purposes 

and is one whose activity is not limited to the performance of a 

particular task.  Such an entity exists where there is a sufficiently 

structured and independent grouping of persons and assets for the 

exercise of an independent economic activity. 

(4) Different weight is attached to the determinative criteria for a transfer 

depending on the activity being pursued and the production or 

business methods employed. 

(5) To determine whether such an entity has maintained its identity, all the 

relevant facts which characterise the transaction must be considered.  

Such facts include the type of undertaking or business concerned, the 

transfer (or not) of corporeal assets such as buildings and moveable 

goods, the value of the incorporeal assets at the time of the transfer, the 

take-over (or non-take-over) of the key personnel by the new owner, 

the transfer (or not) of the clients, the degree of similarity between the 

activities carried on before and after the transfer and the duration of 

any intervening interruption  of those activities.  But these are merely 

partial aspects of the evaluation and accordingly they must not be 

considered in isolation. 

(6) When the essential element is the workforce, a structured group of 

employees can constitute an economic unit despite the absense of 
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significant corporeal or incorporeal assets.  In such a case, the identity 

of the economic entity is presumed to be maintained where the 

successor company not only continues the activity in question but also 

takes over a part of the workforce which is material having regard to 

the number and expertise of the employees in question. 

(7) On the other hand, where another party merely continues the activity 

or performs a successor contract there is no transfer of an 

undertaking10. 

5.5 The application of these principles to the facts of the case leads to the 

conclusion that there was no transfer of an undertaking. 

(1) Delivery companies such as C2 and C1 are classic service businesses in 

which human labour plays a central part.  But here C1 had taken over 

only 7 of C2's 57 employees, and the Arbeitsgericht had not found as a 

matter of fact that those seven were an essential part of the business by 

virtue of their specialist skills, so one of the important tests for the 

transfer of an undertaking was not satisfied. 

(2) In the case of a delivery business, the relevant incorporeal assets are the 

organisation and implementation, and hence the reliability, of the 

distribution: but the Arbeitsgericht had found that C1 had not continued 

with the organisation and implementation previously adopted by C2.  

On the contrary, it had reconfigured the delivery routes and reduced 

them by about one third; the distribution centres had been abolished 

and delivery to major customers was made directly (i.e. by SL) outwith 

the routes. 

(3) The Arbeitsgericht had heard no submissions and had made no findings 

as to whether C1 had taken over bicycles or hand-carts which had 

previously been used by C2, or that those vehicles had particular 

                                                 
10 Each of these paragraphs is vouched by references to decisions of the CJEU which are referred to in 
the jusgment of the Bundesarbeitsgericht. 
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characteristics which prevented them from being readily obtained on 

the market. 

(4) The Arbeitsgericht had erred in attaching excessive significance to the 

use of the subscribers' house-keys. The keys were certainly important 

assets, but in reality the actual deliveries were not made by means of 

the keys, but rather with the help of the keys, so the keys were not 

central to the identity of an economic unit. 

(5) As regards the other relevant circumstances, the question was whether 

they represented a continuation of C2's business by C1 or whether, 

rather, they were simply determined by the nature of the business itself 

and were therefore merely epiphenomena (Begleiterscheinigungen) and, 

as such, were not determinative of the question. 

(6) It was not contested that C1 carried on a distribution business in 

Munich before it acquired C2's former routes: its business remained the 

same after the acquisition. 

(7) C1 did not take over C2's clients because both of the companies had 

one and the same client, namely SL.  SL was  already C1's client before 

it acquired C2's delivery rounds and accordingly C1 did not "take over" 

SL as a client. 

(8) It is true that C1 and C2 had the same distribution districts and that the 

distribution continued seamlessly from 29 February to 1 March 2012, 

but that was not a significant pointer to the transfer of an undertaking 

(it merely pointed to the issuing of a successor contract).  Looking at 

the facts in the round, those two points carried little weight; all that had 

happened was that C1 had taken  over an important, but not essential, 

means of distribution, whilst the employees that it had taken over were 

not significant either in number or in any special expertise. 
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