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Spotlight on Planning Law 

When does a development begin? 

Doonin Plant Ltd v Scottish Ministers [2011] CSOH 3. 

 

As readers might already be aware, “development” in planning terms occurs in 

one of two ways: either by way of operations such as construction, demolition or 

engineering works etc; or by way of a material change of use.  In either case, 

once full planning permission for a development has been granted, it will lapse 

after three years unless development has commenced.  In relation to operations 

works, there has been much litigation regarding the statutory test as to when 

those operations have begun.  In general terms, the now settled rule is that not 

very much is required before such development can be said to have commenced 

– any form of works beyond the mere preparatory would appear to be enough.  

The position regarding change of use development is less clear and, until this 

case, hardly litigated upon at all.  The statutory test is that such development has 

commenced when the new use is initiated.  However, following the case of 

Whitely v Secretary of State for Wales (1992) 64 P&CR 296, it has been 

established that a planning permission cannot be commenced (and therefore the 

five year time limit interrupted) in terms of the Town & Country Planning 

(Scotland) Act 1997 if the use or operations in question are unlawful. 

 

In this case, Doonin Plant Ltd owned a site which was formerly used as a milk 

distribution centre and bottling plant.  On 20 November 2001, they were granted 

planning permission for a change of use to a transport operating centre, 

administrative headquarters and for a materials recycling centre, subject to 

various conditions.  In respect of the use of the site as a materials recycling 

centre, the local authority initially considered that Doonin had not complied 

conditions in relation to it, in particular one requiring agreement of a method 

statement, and a Breach of Condition notice was served in 2002.  By 2009, the 

local authority firmed up its stance and considered that by virtue of the alleged 

non-compliance with relevant conditions, the planning permission had not lawfully 

been implemented and therefore lapsed on 19 November 2006 so that Doonin 

had no planning permission at all for the works being carried out on the site.  The 

authority then took enforcement action on that basis.  That was appealed against 

and heard by a Reporter on behalf of the Scottish Ministers, who dismissed the 

appeal by Doonin. 
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In the Court of Session, the focus was on the interplay between the factual 

position regarding the change of use which had occurred and the effect of the 

conditions imposed on the planning permission.  The Court found that the proper 

focus was on the material change of use of buildings or of land and that whilst it 

is not possible to commence operations with an unlawful development, the fact 

that a condition has not been complied with does not render the entire 

development unlawful.  Crucially in this case, there were no suspensive conditions 

that required to be complied with before development could commence.  

Accordingly, when the Reporter had asked himself whether all of the conditions 

had been complied with and whether the planning permission had been 

implemented in full, he had asked himself the wrong question.  He should have 

instead focussed on the change of use which had in fact occurred and considered 

whether those changes were of a sufficient fact and degree to have constituted a 

commencement of the development, even if all of the applicable conditions had 

been complied with.  His approach and reasoning were therefore incorrect and his 

decision was quashed.  
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