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Section 70(1) of the Taxes Management
Act 1970 (‘the 1970 Act’) provides, in
short, that where tax is in arrears a

certificate issued by an inspector that tax is
due, and a certificate from a collector that it
has not been paid, ‘shall be sufficient evidence
that the sum mentioned in the certificate is
unpaid and is due to the Crown’. The view of
HMRC in Scotland has been that where a
certificate is issued under this provision (‘a
s. 70 certificate’), a taxpayer wishing to

challenge his liability to pay the amount in the
certificate must not only explain why it is
wrong, but also have the court set the
certificate aside (in Scots law, this remedy is
called ‘reduction’). In a recent case, the Court
of Session has held this view to be incorrect. 

HMRC had based its view on the decision of
the Court of Session (Outer House) in Inland
Revenue Commissioners v. Findlay McClure & Co,
1986 SLT 417. That case concerned PAYE and
national insurance contributions payable by a

partnership. The Revenue raised an action
against the partnership (in Scotland, a
partnership has a separate legal persona) and
the two partners in it, seeking payment jointly
and severally from all three. The partnership
and one of the partners admitted liability.

The other partner, however, disputed the
debt. His defence was that he had been the
junior partner; as such, he had not been
responsible for PAYE and national insurance
payments; he had not been able to obtain any

Section 70,
HMRC and the
Scottish
courts  

A recent judgment has held that HMRC’s view of how a
taxpayer must respond to a ‘section 70 certificate’ is
incorrect. Philip Simpson discusses the case
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information from his senior partner or the
firm’s accountants; nor had he been able to
find any of the cashiers who the firm had
previously employed and who might have
been able to provide him with information;
and although he said in his pleadings that he
would accept liability if ‘satisfactorily
established’, he declined to pay unless and
until the Revenue provided ‘adequate proof’
that the sum sued for was properly due.

However, a collector had signed certificates

pursuant to regulation 28(3) of the Income
Tax (Employment) Regulations 1973 and the
Social Security Act 1975, s. 149(2). Similarly to
s. 70 of the 1970 Act, these provisions laid
down that a certificate that PAYE or national
insurance contributions were due but had not
been paid was ‘sufficient evidence’ that the
sum mentioned in the certificate was unpaid
and due.

The certificates were given in August 1981.
The relevant hearing took place in February

1982. The only point of substance taken by
the junior partner was that there was no
evidence that, some six months after the date
of the certificates, the sums remained unpaid
and due. The implication was that although he
had not paid the sums himself, he did not
know, and the Revenue had not said, whether
the partnership or his former partner had paid
them. It may be observed that this argument
was available only because the liability was a
joint and several one: in the normal scenario of
HMRC suing an individual taxpayer for tax due
from him, a court would be unlikely to accept
any argument based on the proposition that
the taxpayer did not know whether he had
already paid the sum sued for, whether at all
or simply since the date on the certificate.

The Lord Ordinary held that the certificates
were sufficiently up-to-date, and that the delay
between the certificates and the hearing had
in any event been caused by lack of court
time. The junior partner could have found out
from the senior partner whether any money
had already been paid. The key passage in the
Lord Ordinary’s judgment is:

’The defender makes no averments and
therefore cannot lead any evidence at a proof
to suggest that [the sums in the certificates]
have been paid or are not due… where it is
enacted that a document shall be sufficient
evidence, then, in the absence of evidence to
the contrary, the court can accept the
document and its contents’ (at page 419;
emphasis added).

This simply reflects the way litigation works.
A person who asks a court to order someone
else to pay money must (a) aver in his
pleadings the facts that he says require the
court to grant the order sought, and then (b)
provide sufficient evidence to establish that
those facts are true. In an action the Revenue
raised to recover tax, s. 70 certificates do no
more than satisfy the second condition. If the
person sued makes no reply, the court will
grant the Revenue decree. However, if the
person sued avers in his pleadings that the
facts as the pursuer has stated them are
incorrect or incomplete, and then provides
evidence of this, the court must weigh that
evidence against the evidence the pursuer has
provided, and decide what the facts are, and
accordingly decide whether to order payment.

The Lord Ordinary’s decision concerned the
scenario in which a defender did not make any
positive averments that, for example, the
Revenue had not taken a relief into account, or
that he had paid the Revenue all or part of the
amounts the certificates said were due. But the
question of what should happen if the
taxpayer denied that the sum was due, and
went on in his pleadings to give reasons why it
was not due, was neither asked nor answered.
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The Revenue’s view
Until now, HMRC’s interpretation of this
decision had been that even if a defender
avers some positive basis for the proposition
that a sum stated in a s. 70 certificate is not
due, he must go further and seek an order that
the certificate be set aside before he can
succeed. This is despite the fact that in Findlay
McLure & Co, the taxpayer did not seek
reduction of the certificates in the case, and
the Court did not say that reduction was a
necessary step for the taxpayer to take. The
effect of the Revenue’s approach is to turn the
certificates from ‘sufficient’ evidence (which is
what s. 70 says they are) into conclusive
evidence (a term not appearing in that
provision): so long as the certificates are not
set aside, the taxpayer will be ordered to pay
the amount stated, no matter what he pleads
or proves; but once set aside, the certificates
are no evidence at all.

English case law
This view has been expressed by the courts in
England too: see, for example, McCullough v.
Ahluwalia [2004] EWCA Civ 889, in particular
the passage from the district judge’s decision
that the Court of Appeal quotes at paragraph
24. The Court of Appeal did not decide the
point: paragraph 47.

As regards certificates by an inspector that
tax is due, it might be argued that HMRC’s
view is supported by the judgments of
Denning L.J. in Inland Revenue Commissioners v.
Pearlberg [1953] 1 W.L.R. 331 (a person who
has failed to challenge an assessment by
appealing to the General Commissioners
cannot challenge it as a defendant to
proceedings raised by the Revenue for
recovery) and of Bridge L.J. in Inland Revenue
Commissioners v. Soul (1976) 51 T.C. 86 (a
person appealing against a decision of the
General Commissioners by stated case cannot,
in proceedings raised by the Revenue pursuant
to s. 56(9) of the 1970 Act, dispute the liability
established by the Commissioners). Equally, it
is not clear from those judgments whether the
Revenue issued s. 70 certificates (or their
predecessors) in those cases.

Moreover, in one case a taxpayer raised
judicial review proceedings to challenge a
certificate the General Commissioners had
given under s. 70(3) of the 1970 Act: R. v.
Sevenoaks General Commissioners and Inland
Revenue Commissioners, ex parte Thorne [1989]
STC 560. However, as in force at the material
time that provision in effect permitted the
General Commissioners to decide that interest
on tax was due because the Crown had made
an assessment for the purpose of making good
a loss of tax wholly attributable to fraud, wilful
default or neglect: see s. 88(1) of the 1970
Act. The certificate was therefore a

determination by the Commissioners that tax
had been lost for that reason, and there was
no provision allowing an appeal against that
determination. The only decision establishing
that tax had been lost due to fraud, wilful
default or neglect was the certificate itself; and
so by contrast with certificates under s. 70(1)
and (2), a certificate under s. 70(3) actually
created rights and obligations. Indeed, the
remedy the taxpayer sought in Thorne was
described as ‘an order of certiorari quashing
the decision of the General Commissioners’
(emphasis added).

Practical problems
From the taxpayer’s point of view, the first
difficulty with the Revenue’s approach is that
even in cases where a ground for setting aside
the certificate obtains, the remedy of
reduction is discretionary (see, for example,
Lennox v Scottish Branch of the British Show
Jumping Association 1996 S.L.T. 353). So
supposing that a taxpayer was able to prove
that a s. 70 certificate was wrong in stating
that a particular amount of tax was due and
unpaid, the taxpayer would none the less lose
if the Revenue were able to persuade the court
that in all the circumstances the certificate
should not be set aside.

It is wholly inappropriate that a taxpayer
may be required at the Court’s discretion to
pay money in respect of a tax liability that
does not exist, even if the result is merely a
cash flow disadvantage. Second, if a payment
was made after the collector had given his
certificate, the certificate could not be set
aside: as of the date it was given, the
certificate was entirely correct. If the Revenue
were correct, the taxpayer would have to pay
the amount again, and then in separate
proceedings seek recovery of the money paid
earlier (see Crown Proceedings Act 1947,
s. 35(2)(g)(i), in Scotland as substituted by
s. 50, excluding rights of set-off and
counterclaim in actions the Revenue raised to
recover tax).

A difficulty also arises for the Revenue. If the
taxpayer cannot succeed without having the
certificates reduced, and obtains reduction on
account of proof that, for example, the
Revenue has failed to take a part payment into
account, the consequence of reduction is that
the certificates are no longer available to the
Revenue as evidence that tax is due. It is
perfectly possible for the taxpayer to show
that the Revenue has not taken a particular
payment into account without himself
providing any evidence at all of what the
remaining amount due is. If the Revenue
claims a debt of £10,000 and produces a s. 70
certificate by a collector stating that this
amount is unpaid, the taxpayer can prove that
the Revenue has failed to take into account a

payment of £6,000 without adducing any
evidence that £4,000 remains to be paid. So if
the only evidence the Revenue has adduced
that such an amount remains payable is the
s. 70 certificate, and that certificate is set aside,
then there is no evidence allowing the court to
grant decree to the Revenue for the remainder.
So the Revenue’s position was potentially
disadvantageous to it.

The need for reduction
The question of the need for reduction arose
in the recent case of Advocate General for
Scotland v. Montgomery [2006] CSOH 123
(unreported, 8 August 2006, Lady Paton). The
taxpayer’s liability to income tax was disputed
for the years 1988/89 to 1995/96. The
General Commissioners had upheld part of the
Revenue’s claim. The taxpayer appealed
against the General Commissioners’ decision,
but while that appeal was pending the
Revenue raised proceedings to recover the
amount of tax the General Commissioners had
found to be due, pursuant to s. 56 of the 1970
Act. The Revenue issued certificates under
s. 70 of the 1970 Act in respect of the
principal amounts of tax and surcharges.

In his pleadings, the taxpayer averred that
the Revenue had agreed to reduce the amount
of tax owed in terms of an agreement it had
made with the taxpayer’s accountant; that the
Revenue had allocated payments wrongly; and
that the surcharges were not competent. So,
two of the bases of challenge concerned
whether the tax remained due or had already
been remitted or paid, and one concerned
whether the liability (the surcharge) had been
competently charged in the first place. The
taxpayer did not seek reduction of the s. 70
certificates.

As regards the effect of those certificates,
the taxpayer argued that they were merely
‘sufficient’' evidence, as the statute said, and
not ‘conclusive’ evidence, as was the effect of
the Revenue’s argument (see above). So a
court could hold there to be enough evidence
that tax was due and had not been paid
merely by reference to the certificates, without
the Revenue having to go through all the
calculations by which it had arrived at the
amount of the liability, and having to prove
the negative that no payment had been
received. But if the taxpayer provided evidence
that the Revenue’s calculation was wrong, or
that the amount due had been paid or
otherwise decreased, the Court had to weigh
this evidence in the normal way against the
evidence consisting of the s. 70 certificates. For
the purpose of that exercise it was not
necessary to ask the Court to set the
certificates aside. The certificates themselves
did not create any rights or obligations: by
contrast with, for example, a will, the
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certificates merely summarised what the
Revenue’s records contained, and could not
themselves increase or decrease the amount of
tax due.

The Revenue replied that the taxpayer could
not succeed unless the certificates were first
reduced.

Lady Paton held as follows (paragraph 67):
‘The certificates are “sufficient” evidence,

but are not necessarily “conclusive” evidence.
If a defender offers contradictory averments
and evidence, the court must take that
evidence into account. No such contrary
evidence was offered in Inland Revenue
Commissioners v Findlay McClure & Co, 1986
SLT 417, and the case can be distinguished on
that basis. In relation to the question of
whether in such circumstances the defender
should seek the reduction of s. 70 certificates,
it is my view that the wording of s. 70(1)
suggests that no reduction is required. S. 70(1)
ends with the words “any document
purporting to be such a certificate as is
mentioned in this subsection shall be deemed
to be such a certificate until the contrary is
proved [emphasis added]”. There is no
mention of a requirement to have the
certificate reduced. A fortiori it seems to me
that there would be no need for reduction of
the certificate where the defender simply
sought to show that the figures contained in
the certificate were inaccurate.’

Thus, the proper approach in cases where
the Revenue has given certificates under s. 70
of the 1970 Act (or indeed under the
successors to regulation 28(3) of the Income
Tax (Employment) Regulations 1973, and
Social Security Act 1975, s.149(2), respectively
regulation 218 of the Income Tax
(Employment) Regulations 2003 and Social
Security Administration Act 1992, s. 118) is that
the taxpayer must set out in his pleadings the
basis on which he says either that the tax
liability is overstated or that some or all of it
has already been paid (or otherwise
extinguished). He must then lead evidence to
prove what he has averred. But it is
unnecessary to ask the court to reduce the
certificates: they are simply the Revenue’s
evidence, to be weighed in the normal
manner against the taxpayer’s.

Answer to Pearlberg and Soul
Pearlberg and Soul were not referred to in
Montgomery, either by counsel in argument or
in Lady Paton’s opinion. However, they do no
more than limit the type of arguments a
taxpayer may put forward for the proposition
that the tax liability certified is too high, by
prohibiting the taxpayer from challenging the
assessment on the basis of which a s. 70
certificate proceeds (whether that assessment
is by an officer of HMRC or by the General or

Special Commissioners). But they do not justify
the general proposition that it is not
competent to lead evidence to contradict s. 70
or equivalent certificates, nor indeed that such
certificates must be set aside before a taxpayer
can succeed.

First, a s. 70 certificate could proceed not on
the basis of an assessment or a decision by the
Commissioners but on the basis of a s. 54
agreement. It is of course possible for the
effect of that agreement to be open to
interpretation, or even attack on other
grounds, and this must be a question in
relation to which the court has jurisdiction in
recovery proceedings. Second, the effect of
s. 70(1) must be the same both for certificates
by an inspector and for certificates by a
collector. Given the possibility that a collector
might overlook a payment, Pearlberg and Soul
cannot be authority for the proposition that a
collector’s certificate cannot be challenged by
way of defence in Revenue proceedings for
recovery. A similar argument may be made by
reference to s. 70(2) of the 1970 Act, relating
to certificates as to penalties, surcharges and
interest. Clearly, an interest calculation can be
challenged by way of defence in recovery
proceedings, and therefore a certificate under
s. 70(2) as to interest. Third, to regard these
cases as authority for the view that it is
incompetent to lead evidence to challenge a
certificate is to invert cause and consequence.
The point of those cases is that it is not
competent to challenge an assessment to tax
except by means of appeal to the
Commissioners (or stated case, as the case
may be), and the consequence of that is that
challenging an inspector’s certificate by way of
defence to recovery proceedings serves no
purpose. Even if the certificate were incorrect
on the basis that the underlying assessment to
tax had been wrong, the assessment (or
decision by the General Commissioners) would
stand, and the principal amount of tax would
remain due. That it was due could be proved
by evidence other than the impugned
certificate.

Finally, there is always the possibility that a
s. 70 certificate incorrectly transcribes the

amount of tax due as per the relevant
assessment or the Commissioners’ decision. In
that circumstance, proof of such an error must
be permitted, given that there is no basis for
challenging the underlying assessment or
decision. It follows that Pearlberg and Soul do
not justify the conclusion that it is not
competent to challenge a certificate given by
an inspector, and do not contradict Lady
Paton’s conclusion in Montgomery.

A final conundrum
One final point. S. 70(1) appears to lay down a
pre-condition of its application: it applies only
‘where tax is in arrear’. This creates circularity.
Given that it is the Revenue that will seek to
rely on the effect of s. 70, it must be for the
Revenue to prove that ‘tax is in arrear’. But in
the usual case the evidence the Revenue will
provide that ‘tax is in arrear’ will be a
certificate under s. 70. But such a certificate is
‘sufficient evidence’ that tax is due and unpaid
only if it has already been proved that ‘tax is in
arrear’. So it is necessary to resort to other
means of proof to establish that ‘tax is in
arrear’. Perhaps the answer to this conundrum
is that s. 70(1) provides that a certificate ‘shall
be’ sufficient evidence, and that at the stage of
determining whether s. 70(1) applies the court
nevertheless ‘may’ accept such a certificate as
evidence that tax is in arrear; but this may
happily be left for another day.

Conclusion
S. 70 of the 1970 Act, and the equivalent
provisions in other places in tax legislation, do
not prevent a taxpayer from leading evidence
that what a certificate says is wrong. Nor is it
necessary for a taxpayer to go further than
providing evidence that such a certificate is
wrong, by having the court set it aside. Having
said that, there may be other restrictions on
the type of argument a taxpayer can make in
defending recovery proceedings; but they do
not derive from s. 70 (or its equivalents).
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It is wholly inappropriate that a taxpayer

may be required at the Court’s discretion

to pay money in respect of a tax liability

that does not exist, even if the result is

merely a cash flow disadvantage
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