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The author draws attention to a drafting slip in
the provisions of the Value Added Tax Act 1994
concerning the reduced rate of VATapplicable to
supplies involving the installation of energy saving
materials in certain types of premises.

The standard rate of VAT is 17.5 per cent.This is
soon to rise to 20 per cent (from 4 January 2011).
The reduced rate of VATapplicable to supplies
involving the installation of energy saving
materials in certain types of premises is 5 per
cent: s 29A of the Value Added Tax Act 1994. It
is therefore about to become more important to
ensure that the reduced rate of VAT is claimed
wherever available.

Item 1 of group 2 of Sch 7A to the 1994 Act
provides that the reduced rate is available on
supplies of services of installing energy saving
materials ‘‘in’’ residential accommodation, or a
building intended for use solely for a relevant
charitable purpose. Item 2 provides that the
reduced rate is available on supplies of the
energy saving materials themselves by a person
who installs those materials ‘‘in’’ residential
accommodation or a building intended for use
solely for a relevant charitable purpose.

The question is whether ‘‘in’’ means ‘‘in’’. It
does not. It means ‘‘serving’’.

‘‘Energy-saving materials’’ is defined by an
exhaustive list, in note 1 to group 2 of Sch 7A.
The list comprises insulation, draught
stripping, central heating system controls, hot
water system controls, solar panels, wind
turbines, water turbines, ground source heat
pumps, air source heat pumps, micro combined
heat and power units, and boilers designed to be
fuelled solely by wood, straw, or similar vegetal
matter.

Most of these are indeed installed ‘‘in’’ accom-
modation. One might argue that solar panels
installed on the external surface of a roof are
none the less ‘‘in’’ the building in question. But
this is less persuasive in the case of wind
turbines. It is also clear that at least part of any
water turbine, or ground source or air source
heat pump, is necessarily outside the building.
Indeed, the elements of the last three that
actually produce or gather energy, as opposed to
the elements that convey it from there towhere it
is used, are wholly outside the building.

Given these circumstances, how is the word
‘‘in’’ to be interpreted?

HMRC’s guidance in the Energy Saving
Materials Manual at VENSAV3200 (available at
http: / / www.hmrc.gov.uk /manuals /
vensavmanual / VENSAV3200.htm) is helpful.
There the point is made that where solar panels
are installed to heat a swimming pool, the instal-
lation will attract a reduced rate if the pool is
indoors but not if the pool is outdoors. If the
word ‘‘in’’ were interpreted literally, the location
of the swimming pool would be irrelevant.The
fact that the location of the swimming pool in
the scenarios given by HMRC is not irrelevant
but indeed makes the crucial difference clearly
demonstrates that ‘‘in’’ cannot be read literally
in items numbers 1 and 2 of group 2 (there is a
question whether HMRC are correct in
thinking that the fact that a swimming pool is
outdoors means that it ceases to be part of ‘‘resi-
dential accommodation’’, but this is irrelevant
for present purposes). This passage indicates
that what is important is the item that is served
by the energy saving materials in question.

This conclusion receives some support also
from VAT Notice 708 / 6 of August 2006
(Energy-saving Materials). Paragraph 2.9 states
that solar panels attract reduced-rating if
installed ‘‘on the site’’of a building used for resi-
dential accommodation. Paragraph 2.16,
concerning the definition of ‘‘residential accom-
modation’’, states that ‘‘[t]he installation of
energy-saving materials is only reduced-rated if
they are for use in the following types of residen-
tial accommodation †’’ (emphasis added). On
the other hand, para 2.1 of the notice,
concerning the question of what installations
are reduced rated, simply follows the language
of the statute.

Of course, neither the manual nor the notice
(as it does not have the force of law) is binding
on HMRC.

None the less, given that a literal reading of
‘‘in’’ would mean that some of the materials
listed in note 1 could never attract reduced
rating, it seems clear that a literal meaning is
not the correct one.

No help is provided by the European
provision that permits the supplies identified in
group 2 to attract a reduced rate of VAT. Article
98 of, and annex III to, Directive 2006 / 112 / EC
merely permit Member States to provide for a
reduced rate of VAT on certain supplies. The
category within which energy saving materials
fall is the ‘‘provision, construction, renovation
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and alteration of housing, as part of a social
policy’’. As the provision is permissive, it cannot
be assumed that the United Kingdom intended
to legislate to the fullest possible extent of the
permission granted. Even if this assumption
were possible, it would be difficult to infer any
solid conclusion from the wording of the
directive.

But the only sensible reading that can be given
to the word ‘‘in’’ is to interpret it as meaning
‘‘serving’’. Otherwise, a solar panel installed on
(say) a farmhouse would attract a reduced rate
even if it supplied electricity only to a working
part of the farm; and, vice versa, if installed on
the milking shed it would not attract reduced
rating even if all the electricity it produced went
to the farmhouse. A stand alone wind turbine in
a back garden would not attract reduced rating,
even though it produced much more electricity,

andwas therefore‘‘greener’’, than a rooftopwind
turbine.

Accordingly, the word ‘‘in’’ in group 2 must be
interpreted as ‘‘serving’’. The fact that energy
saving materials that generate electricity for use
in residential accommodation or a charitable
building are not physically located ‘‘in’’ the
building in question does not preclude their
attracting the reduced rate of VAT.

A further issue may arise where only some of
the electricity supplies residential accommoda-
tion (for example), and the rest goes elsewhere.
The only point to mention here, however, is
that the fact that excess electricity is sold by the
owner of the building to the grid, under the feed
in tariff, could not preclude the application of
the reduced rate.

^
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