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1. Introduction 

1.1 The abbreviation "CVA" stands for a number of things including, for example, 

"cerebro-vascular accident" (i.e., a stroke).  For today’s purposes, it stands for 

a "company voluntary arrangement" under the Insolvency Act 1986. Whilst 

on the subject of abbreviations, I should also mention “IVA”, which stands for 

an “individual voluntary arrangement” under the 1986 Act.  The IVA 

provisions of the Act do not apply to Scotland but they are nevertheless 

important for the simple reason that they track the CVA provisions so closely 

that, as statements of law, judgments concerning IVAs are applicable mutatis 
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mutandis to CVAs as well.  In Re Cancol Ltd [1995] BCC 1133 (a case to which 

I shall return below) the judge observed that there was no relevant difference 

between the (English) IVA legislation and the CVA legislation. 

1.2 In the not very distant past there have been high-profile examples of CVAs 

including such High Street names as JJB Sports, Oddbins and Glasgow 

Rangers (though to be precise the Rangers CVA never got past the proposal 

stage). More recently we have had British Home Stores and House of Fraser 

and there is talk of a CVA being proposed by Debenhams. 

 

2. The General Statutory Background 

2.1 CVAs were created by the 1986 Act, which devoted all of seven sections to 

them.  Since 2003, they have been governed by slightly expanded primary 

statutory provisions and in some cases by a new Schedule (Schedule A1) to 

which I shall return shortly.  There are also relevant provisions in Part I of the 

Insolvency (Scotland) Rules 1986, as amended. 

2.2 Section 1(1)of the Act defines a voluntary arrangement simply as "a 

composition in satisfaction of [the company's] debts or a scheme of 

arrangement of its affairs1". 

Crucially, the approval of a CVA may be a condition precedent to a new (or 

existing) creditor’s providing new loan facilities, or new equity capital, to a 

                                                           
1
 Not to be confused with a "compromise or arrangement" (generally called a scheme of arrangement) under 

Part 26 (sections 895 et seq.) of the Companies Act 2006. 
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company in difficulties.   For example, in the Travelodge CVA some years 

ago, the company’s three main creditors (Goldman Sachs and two New York 

hedge funds) agreed to write off £235 million in bank debt, cancel a £482 

million Eurobond and then inject £75 million of new capital. 

2.3 Of course, a company can always, without the intervention of Parliament, 

enter into a voluntary arrangement with any creditors who are also willing to 

enter into the same arrangement.  The attraction of the statutory CVA is that it 

enables dissenting creditors to be bound by the arrangement as well.  From 

the directors' point of view, the attraction is that it leaves the directors at the 

helm of the company2 - though subject to control by the "nominee" (also called 

the "supervisor"). 

2.4 The mechanics of obtaining a CVA can be taken from the Act3. 

(1) A CVA may be proposed by: 

(i) the directors of a company (provided that the company is not in 

administration and not being wound up); 

(ii) the administrator, if the company is in administration; or 

(iii) the liquidator, if the company is being wound up4. 

(2) Every CVA must have a "nominee", who is "to act in relation to the 

voluntary arrangement either as trustee or otherwise for the purpose of 

                                                           
2
 Note the similarity to Chapter 11 bankruptcy under the U.S. Bankruptcy Code. 
3
 I am giving a simplified account here.  The drafting is rather more complex, as it is necessary to compare the 

substantive provisions of Chapter 1 of the Act with those of  Schedule A1. 
4
 Sections 1(1) and 1(2).  
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supervising its implementation5".  The nominee must be a licensed 

insolvency practitioner6. 

(3) The terms of the CVA must be put to a meeting of the company and a 

meeting of the creditors for their approval7.  The precise mechanics of 

summoning the meetings vary according to whether the company is or 

is not already in administration or liquidation and, where it is not, 

whether the directors do or do  not propose to apply for a moratorium 

(as to which more later).  If the outcomes of the two meetings differ, 

then the decision of the creditors' meeting prevails, but this is subject to 

the right of any member of the company to apply to the court in such a 

case8.  On such an application, the court may order that the scheme as 

approved by the company shall take effect instead of that approved by 

the creditors, or make such other order as it thinks fit. 

(4) The persons to be summoned to a creditors' meeting are "every creditor 

of the company of whose claim and address the person summoning the 

meeting is aware9."  The mechanics of summoning and conducting the 

meeting10 are set out in detail in Part 1 of the Rules. 

                                                           
5
 Section 1(2). 
6
 Section 1(2). 
7
 The meetings must be held within five business days of each other: Insolvency (Scotland) Rules 1986, R. 

1.14(3). 
8
 Section 4A(2), (3) and (4). 
9
 Section 3(3). 
10
 Including an ultra-rapid complaints procedure where a person thinks that he/she, or someone else, has been 

wrongly excluded from the meeting: see Rule 1.16E. 
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(5) The requisite majority for approving the CVA at the company meeting 

is one half by value of the members present in person or by proxy and 

voting at the meeting11 - but this is subject to any express provisions in 

the company's articles of association. 

(6) The requisite majority at the creditors' meeting is three quarters in 

value of the creditors present and voting in person or by proxy12. 

(7) The chairman of the meetings must report their results to the court. 

2.5  For guidance regarding how debts are to be valued for voting purposes, we 

must turn to Rule 1.15(A) (“Entitlement to vote (creditors)”), which includes 

the following provisions. 

“(2) Votes are calculated according to the amount of the creditor's debt as at 

the date of the meeting ... 

(3) A creditor may vote in respect of a debt for an unliquidated amount or 

any debt whose value is not ascertained and for the purposes of voting 

(but not otherwise) his debt shall be valued at £1 unless the chairman 

agrees to put a higher value on it. 

(4) A creditor is entitled to vote at any meeting if the creditor, either at the 

meeting or before it, has submitted the creditor's claim to the 

                                                           
11
 Insolvency (Scotland) Rules 1986, Rule 1.16B(1).  The value of a member’s vote is determined by the number 

of votes conferred on him by the articles (Rule 1.16B(2)). 
12
 Rule 1.16A(2). 
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responsible insolvency practitioner13 and the creditor's claim has been 

accepted in whole or in part." 

2.6 Rule 1.15(A)(3) has led to some difficulties in practice.  They emerge from the 

case-law on challenges to CVAs. 

2.7 What we do not find in the Act or the Rules is a definition of what is meant by 

a “debt” for the purposes of a CVA.  For example, there is nothing saying that 

debts include present and future debts as well as certain and contingent ones.  

Instead the definition of “debts” is left to the CVA itself.  This is not 

surprising, given that it is for the company proposing the CVA to determine 

what categories of debt it wishes to be subject to the CVA. 

2.8 A tricky question can arise when, at the date when a CVA becomes binding, a 

debt is in the process of being paid by instalments.  On one analysis, the 

whole debt is extant at the date of the CVA and is therefore subject to the 

CVA.  On another analysis, however, each instalment gives rise to a separate 

debt, so that future instalments will not be subject to the CVA unless future 

debts happen to fall within the definition of the debts to which the particular 

CVA applies.  The fact that this is a real problem, rather than a purely 

imaginary one, is illustrated by the case of Kaye v. South Oxfordshire District 

Council [2014] BCC 143.  Under statute, the company was liable in advance 

for 12 months’ business rates for the year 2013-2014 because it was in 

occupation of business premises on 1 April 2013.  However, the Council had 

                                                           
13
 "Responsible insolvency practitioner" means, here, the person acting as supervisor of the CVA (Rule 0.2(1) 

("Interpretation")). 
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exercised a power, conferred by statutory instrument, to accept payment by 

monthly instalments. On 10 July, i.e. a couple of months after the start of the 

rating year, the company entered into a CVA.  On that date, it had fallen into 

arrears on the monthly instalments accruing since 1 April.  In the CVA, the 

Council restricted its claim to the overdue instalments, then raised court 

proceedings for the balance of rates attributable to the period from 10 July 

2013 to 31 March 2014.  Mr Kaye, the supervisor of the CVA, sued the Council 

for a declaration that Council’s claim for the balance of the rates fell under the 

CVA (with the consequence that the Council could not sue for that balance).  

The court upheld the supervisor, holding that the liability for the full amount 

of the business rates was a liability which had fallen due on 1 April, and 

therefore did fall within the CVA.  The agreement to accept payment by 

instalments, even though made pursuant to a statutory instrument, was a 

mere accommodation granted by the Council to the rate-payer: it did not 

create separate monthly liabilities, it simply governed how the original 

liability was to be discharged.  It also followed that the Council’s claim in the 

CVA should be for the whole year’s business rates. 

 

3. Crucial Questions in a CVA 

3.1 What can and cannot be achieved by a CVA? 

(1) There is no statutory provision prescribing what may be achieved by a 

CVA. Rather, the Act provides for certain restrictions on what a CVA 
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can do.  In practice, a CVA is a very flexible affair, the details of which 

will vary from case to case.  Examples of what can be achieved include: 

(i) outright forgiveness of debts, or certain categories of debts; 

(ii) pro rata reduction (or partial reduction) of liabilities, or certain 

categories of liabilities; 

(iii) other variations of liabilities (e.g. reduction in the rate of 

interest); 

(iv) rescheduling of liabilities; 

(v) debt-to-equity conversions. 

(vi) replicating a liquidation by paying the creditors pari passu, with 

the balance of the debt forgiven, so that the company can then 

make a fresh start. 

(2)  As for the statutory restrictions, they are three in number. 

(i) The CVA cannot affect the rights of a secured creditor to enforce 

his security, unless that creditor agrees14. 

(ii) The CVA cannot alter the priority of preferential creditors, 

unless the preferential creditors agree otherwise. 

                                                           
14
 Section 4(3). 
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(iii) The CVA must provide for all the preferential debts which are 

not paid in full to be paid pari passu, unless the preferential 

creditors agree otherwise15. 

3.2 Who is bound by the CVA? 

(1) A CVA binds every person who in accordance with the rules (a) was 

entitled to vote at the creditors' meeting (whether or not he was present 

or represented at it) or (b) would have been entitled to vote if he had 

had notice of the meeting16.  So you need to consider the Rules to 

determine who is entitled to vote.  Rule 1.15A(1) provides that every 

creditor who has notice of the creditors' meeting is entitled to vote but 

this is subject to Rule 1.15A(4), which provides that a creditor is 

entitled to vote at any meeting if the creditor, either at the meeting or 

before it, has submitted a claim to the responsible insolvency 

practitioner and the creditor's claim has been admitted in whole or in 

part.  The procedure for the admission of claims for voting purposes is 

set out in Rule 1.15B (which inter alia provides a mechanism for 

appealing against the chairman's decision and a 28-day time-limit17 for 

bringing the appeal). 

                                                           
15
 Section 4(4).  I have paraphrased the section. 

16
 Section 5(2)(b). 

17
 Rule 1.15B(6). 
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(2) There is an important, related question as to who is affected by a CVA 

(even though, technically speaking, not bound by it).  I shall return to 

this later when I come to consider the proper legal analysis of a CVA. 

3.3 How and when can the CVA be challenged? 

(1) Under section 6 of the Act, a CVA can be challenged (in an application 

to the court) on the ground that: 

(i) it unfairly prejudices the interests of a creditor, member or 

contributory of the company; or 

(ii) there has been some material irregularity at or in relation to 

either of the meetings18. 

 In practice, a challenge based on unfair prejudice is very often coupled 

with a challenge based on material irregularity; indeed the same 

allegations are often relied upon in support of both challenges.  I shall 

examine the case-law on these challenges shortly. 

(2) The challenge may be brought by: 

(i) a person entitled to vote at either of the meetings; 

(ii) a person who would have been entitled to vote at the creditors' 

meeting if he had had notice of it;  

(iii) the nominee; or 

                                                           
18
 Section 6(1). 
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(iv) the administrator or liquidator, if the company is in 

administration or liquidation19. 

(3) If the challenge is upheld, the court may revoke or suspend the 

decision approving the CVA and/or direct further meetings to be 

summoned20. 

(4) A challenge under section 6 must be brought within 28 days; and the 

28 days normally run from the date on which the nominee reports the 

results of the meeting in question to the court (section 6(3)(a), read in 

conjunction with section 4(6)).  The 28-day time-limit cannot be 

exceeded or extended: see Re Bournemouth and Boscombe AFC Co Ltd 

[1998] BPIR 183 and Wood v Heart Hospital [2009] BPIR 1538 (both 

these cases considered similar statutory provisions governing English 

IVAs but they must apply equally to CVAs)21.  

(5) But in the case of a person who was not given notice of the “relevant 

qualifying decision procedure” (i.e., the creditors’ or members’ 

statutory meeting), the 28 days begin with “the day on which he 

became aware that the meeting had taken place” (section 6(3)(b)). What 

is striking here is the absence of words such as “or could, with 

reasonable diligence, have become aware that the meeting had taken 

                                                           
19
 Section 6(2).  There are also special provisions for challenges in the case of energy companies: see section 

6(2A). 
20
 Section 6(4). 

21
 But what if the CVA is challenged on the ground that the supervisor had acted in bad faith or had failed to act 

impartially?  Would that be a “material irregularity” or would it be a free-standing common law ground of 

challenge which was not subject to the 28-day rule? 
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place”, so there may be the lingering prospect of a late challenge under  

this provision.   However, in high-profile cases which have been 

widely publicised  it could be difficult for a creditor so show more than 

a few days’ delay in his becoming aware of the statutory meeting(s). 

(5) On the face of it, that disposes of the question “When can a CVA be 

challenged?”  But it is worth noting that section 7(3) of the Act (entitled 

“Implementation of proposal”) provides that: 

“If any of the company’s creditors or any other person is 

dissatisfied by any act, omission or decision of the supervisor, 

he may apply to the court; and on the application the court 

may— 

(a) confirm, reverse or modify any act or decision of the 

supervisor, 

(b) give him directions, or 

(c) make such other order as it thinks fit.” 

On the face of it, this wording – which contains no express time-limit 

for making an application to the court - does not appear to be aimed at 

challenging the CVA itself. Rather, it appears to be aimed at 

challenging the manner in which the administrator is carrying the CVA 

into effect. 

3.4 When does the CVA end? 
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 There is no statutory answer to this question.  It depends on the (express or 

implied) terms of the CVA.  I shall return later on to the question whether a 

supervening liquidation terminates a CVA.   

3.5 Is there a moratorium? 

(1) If the company is in liquidation, no moratorium is necessary22 and if it 

is in administration it already has a moratorium. 

(2) Where the CVA is proposed by the directors themselves, there is no 

automatic moratorium: the directors must apply for a moratorium if 

they want one.  The moratorium is governed by Schedule A1 to the 

Act. 

(3) A company is eligible23 for a moratorium only if it is a small company24 

and does not have a contractual liability of £10 million or more25. 

(4) As regards timing, the directors must apply for a moratorium before 

the company goes into administration, commences to be wound up, 

                                                           
22
 Because the company is protected by section 130(2) of the Act (“When a winding up order has been made or 

a provisional liquidator has been appointed, no action or proceeding shall be proceeded with or commenced 

against the company, or its property except by leave of the court … “.   Where the company is not being wound 

up by the court, the liquidator can apply to the court for similar protection. 
23
 Some companies are ineligible by definition: see paragraphs 2(1)(b), 2(2), 4A and 4B  of Schedule A1 

(insurance companies, banks, various other companies operating on capital markets and public-private 

partnerships for projects which includes step-in rights). 
24
 As the law now stands; but see section 4 below ("Future developments"). 

A company is a small company if it satisfies any two of the following requirements: (1) its turnover does not 

exceed £6.5 million; (2) its total assets do not exceed £3.26 million; (3) it has no more than 50 employees.  

Slightly more complex provisions apply to holding companies. 
25
 See paragraph 4C of Schedule A1.  "Liability" includes a present or future liability, whether certain or 

contingent.  It also includes the full exposure under a guarantee. 
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has a receiver appointed or formally enters into the CVA, otherwise it 

is too late26. 

(5) In order to obtain a moratorium, the directors must inform the 

nominee of their proposals for a CVA and must then lodge a number 

of documents with the court.  The documents include a statement from 

the nominee confirming inter alia that the proposed CVA has a 

reasonable prospect of being approved and implemented and that the 

company is likely to have sufficient funds available to it during the 

proposed moratorium to enable it to carry on its business.   

(6) The moratorium begins when the documents are lodged in court and 

continues until the requisite meetings are held, provided they are held 

within 28 days.  It may, however, be extended one or more times for up 

to two months at a time if the meetings are adjourned. 

(7) The directors may not apply for a moratorium more than once in any 

period of 12 months. 

(8) The moratorium, whether the original one or an extended moratorium, 

ends when the creditors approve the CVA.  However, it will end 

prematurely if the creditors decide not to approve the expected cost of 

the nominee's intended actions. 

(9) No moratorium may be sought if: 

                                                           
26
 See paragraph 4(1) of Schedule A1. 
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(i) there has already been another moratorium at any time within 

the past 12 months and that moratorium either (a) did not lead 

to a CVA27 or (a) led to a CVA which came to a premature end; 

(ii) the company or the directors have appointed an administrator 

within the past 12 months; or 

(iii) a previous CVA proposed by a liquidator or administrator of 

the company has ended prematurely and, within the past 12 

months, the court has sisted the liquidation or terminated the 

administration. 

 

4. Future developments? 

 In March 2018 the UK Government launched a consultation on insolvency 

and corporate governance and in August 2018 it published the responses to 

the consultation, including its own response.  Incorporated within the August 

document was a response to an earlier (2016) consultation entitled “A Review 

of the Corporate Insolvency Framework”.  The subject-matter of the 2016 

consultation included (1) proposals for a new moratorium period for 

companies which were financially distressed but ultimately viable and (2) the 

proposed creation of a new restructuring plan (a “cross-class cram-down”), 

described as “a company rescue vehicle that would include the ability to bind 

                                                           
27
 Again, this is something of an over-simplification.  There must have been no CVA in force at the end of  the 

previous moratorium. 
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dissenting classes of creditors who voted against it”.  Discussion of these 

proposals is a matter for another day but I note two things about the 

Governments’ own response.  First, although the new moratorium was to be a 

different creature from the one in Schedule A1 to the Act, the Government 

noted that the Schedule A1 moratorium was in fact rarely used and 

announced that it intends to repeal Schedule A1 on the basis that its 

provisions are no longer required. Secondly, in the course of commenting on 

the “cram-down” proposals, the Government noted that some consultees had 

suggested that CVAs often fail because directors make excessively optimistic 

CVA proposals, which furthermore fail to address the underlying problems in 

the company’s business model, because they are more concerned with 

immediate financial problems resulting from the company’s indebtedness.  

The Government nevertheless concluded that CVAs are “a useful tool in the 

right circumstances”. 

 

5. A Review of the Case-law 

5.1 It is evident from the case-law in the Chancery Division that certain particular 

issues have emerged, sometimes repeatedly, for determination.  They include 

the following. 

(1) What amounts to a "composition" or "scheme of arrangement" for the 

purposes of section 1(1)? 

(2) What is the legal analysis of a CVA? 

(3) Can the terms of a CVA be varied? 

(4) What is the effect of a supervening liquidation? 
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(5) What amounts to unfair prejudice or material irregularity? 

(6) Landlords' claims in CVAs. 

(7) What are the office-holders' duties? 

(8) General issues. 

5.2 What amounts to a "composition" or "scheme of arrangement"? 

 In Commissioners of Inland Revenue -v.- Adam & Partners Ltd [2000] BCC 

513 the Revenue argued that it was not bound by a CVA because it was not a 

CVA at all.  The so-called CVA purported to provide for a dividend of zero 

pence in the pound and the Revenue argued that this provision was not a 

composition with the company's creditors: nothing was to pass to the 

creditors under the CVA.  The court held that the expression "voluntary 

arrangement" should be given a wide meaning: Parliament had conferred 

upon the creditors power to determine what was in their own interests.  The 

CVA was a CVA and the Revenue was bound by it. 

5.3 What is the legal analysis of a CVA? 

(1) In Re Brelec Installations Ltd [2001] BCC 421 Blackburn J stated that: 

 "the effect of the creditors' approval of the debtor's proposals is, 

as is well-established, to give rise to a species of statutory 

contract between the creditors bound by the arrangement on the 

one hand and the debtor on the other.  The court's task is to 

construe that contract." 

(2) It follows from this that the ordinary principles of interpretation 

applying to contracts apply also to the interpretation of a CVA.  This 
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proposition has been treated by the Court of Appeal as being “not in 

dispute”: see the Heis case (Heis v Financial Services Compensation 

Scheme Limited [2018] EWHC 1372 (Ch)), which I shall mention later in 

a different context28. 

(3) Because a CVA is a contract (or at least a deemed contract), it may be 

found to contain implied terms.  Thus in Re Pinson Wholesale Ltd 

[2008] BCC 112 the original supervisor under a CVA had been replaced 

by two joint supervisors.  The CVA placed a cap on the administrator's 

fees and the original administrator's fees exhausted that amount of the 

cap.  The new administrators sought directions as to whether they were 

entitled to have their fees paid from the CVA funds29.  The court gave 

directions to that effect.  It held that the CVA was subject to an implied 

term that the joint supervisors should be fairly remunerated.  This was 

so because, although the CVA contained a provision whereby a 

creditors' meeting could vary the remuneration cap, (i) no creditors had 

turned up at the meeting convened for that purpose and (ii) the CVA 

made no provision for what was to happen in that contingency.  The 

possibility of finding that there was an implied term was inherent in 

the status of the CVA as a statutory contract. 

                                                           
28
 For a useful summary of the ordinary principles of statutory interpretation, see Lord Hodge (paragraphs 9 to 

15) in Wood v Capita Insurance Services Ltd [2017] UKSC 24, a case to which the Court of Appeal made 

explicit reference. 
29
 Section 7(4)(a) of the Act provides that the supervisor may apply to the court for “directions in relation to any 

particular matter arising under the voluntary arrangement”. 
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(4) In Johnson v. Davies [1999] Ch. 117 Chadwick LJ held that an 

arrangement (in that case, an IVA not a CVA) would not work if the 

creditors bound by it were at liberty to pursue their claims against the 

debtor by legal proceeding; there must therefore be an implied term 

that they could not do so. 

(5)  That case must be distinguished from Alman -v.- Approach Housing 

Ltd [2002] BCC 723, in which a former employee and officer of the 

company sought over £400,000 for wrongful dismissal and claimed that 

amount in the CVA.  The CVA contained no provision governing what 

was to happen to disputed claims but did empower the supervisor to 

agree claims with creditors.  No agreement was reached on the 

wrongful dismissal claim and the claimant sought to have the claim 

determined by raising court proceedings.  The supervisor argued that 

the CVA impliedly prohibited a CVA creditor from doing to.  

However, in considering that argument the court applied the standard 

contractual test of necessity (see Liverpool City Council v. Irwin [1977] 

AC 239) and held that it was not necessary to imply such a term.  The 

proceedings were accordingly allowed to continue30. 

(6) It also follows (in principle at least) from the deemed contractual status 

of a CVA that the only persons upon whom it can confer rights or 

impose obligations are the parties to the CVA: third parties are not 

                                                           
30
 That was in 2002.  Although Irwin is still good law, a modern-day consideration of the law regarding implied 

terms would need to take account of the analysis in Belize Telecom (Attorney-General of Belize v. Belize 

Telecom Ltd [2009] 1 WLR 1988: see the opinion of the Privy Council delivered by Lord Hoffmann). 
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affected.  Thus in R A Securities Ltd -v.- Mercantile Credit Co Ltd 

[1994] BCC 598 the landlord of premises had originally let them to one 

tenant, who assigned to a second tenant, who in turn assigned to a 

third tenant.   The third tenant entered into a CVA under which the 

landlord was to receive no outstanding pre-CVA rent and no post-CVA 

rent and services charges.  The landlord then sued the original tenant 

for those sums and the first tenant argued that the CVA had 

extinguished his liability.  The court held that as the first tenant was 

not a party to the CVA, it could not rely upon it. 

(7) But the picture can be more complicated than that.  If ABC Limited 

enters into a voluntary arrangement, what is the effect on X where (say) 

X is a co-debtor jointly with ABC? What is the effect on Y where (say) Y 

is a cautioner for some the debts which are subject to the CVA?  Does X 

remain liable for those debts, notwithstanding the CVA?  Can Y be 

forced to pay up under the guarantee?  If so, can Y then enforce a right 

a contribution (i.e., a right of recourse) against ABC? In Johnson v. 

Davies [1999] Ch. 117 (mentioned earlier), the Court of Appeal 

considered – and rejected - an argument that, as a matter of principle, 

no term of a voluntary arrangement can have the effect of releasing a 

co-debtor or a surety (Scotice cautioner).  Everything depended on the 

terms of the particular voluntary arrangement.  In each case, the 

question was: does or does not the arrangement release the debtor from 

the debt(s) in question?  If it does, then the co-debtor and the cautioner 
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are also released: but if it does not, then they are not released.  The 

possibility that the cautioner is not released has important implications 

for so-called “guarantee-stripping” cases where the CVA is proposed 

by a tenant under a lease.  I shall look at those cases later. 

(8) Although it is a statutory contract, a CVA is not necessarily an 

"agreement" for all purposes.  Thus in Re Britannia Heat Transfer Ltd 

[2007] BCC 470 a CVA purported to limit the claims which could be 

made against the company by employees, and by the official 

Redundancy Fund established under the Employment Rights Act 1996.  

The Redundancy Protection Directorate (which administered the 

Redundancy Fund) argued that the CVA was void because section 

203(1) of the 1996 Act provided that "any provision in any agreement 

(whether a contract of employment or not) was void in so far as it 

purported to exclude or limit the operation of any provision of that 

Act."  The court held that the CVA was not an "agreement" within the 

meaning of section 203 because, although it operated as a form of 

"statutory contract", it bound dissenting creditors and even eligible 

creditors who had not voted at all on the CVA.  This meant that there 

was no actual consent, but only deemed consent, on the part of those 

creditors. 

(9) There have been further inroads into the contractual analysis of CVAs. 

Thus in SHB Realisations [2018] EWJC 402 (Ch) the court dismissed an 
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argument that, because a CVA was a contract, the rule against penalty 

clauses applied to it.  The judge held that “the fact that the CVA has 

contractual effect does not mean that it has every attribute of a contract or that 

every principle of the law of contract applies to it.”  As to penalties, they could 

be struck down to provide relief against oppression, but following the decision 

of the Supreme Court in Cavendish Square Holdings BV v. Talal El 

Makdessi [2015] UKSC 57 a finding of oppression would require reference to 

the circumstances at the time of contracting and would be likely to involve 

considerations such as the respective bargaining power of the parties in their 

negotiations and the legitimate commercial interests of the innocent party at 

the time of contracting.  Having recited these requirements, the learned judge 

held:  

“It is impossible to see how such principles can be applied to a 

situation where there has been no negotiation and where there has been 

no actual contract between the parties but rather where the arrangement 

has been brought about by a statutory procedure and is binding on the 

company itself and its members and creditors (consenting or 

dissenting) by reason of a statutory hypothesis.  It is equally impossible 

to see how a proposal put forward by or on behalf of the company in 

the interests of itself, its members and creditors, approved by a 

statutory procedure and having effect by the statutory hypothesis, can 

somehow be said subsequently to have oppressed the company in some 

respect.” 

5.4 Can a CVA be varied? 
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 The starting point here is that the meetings which approve a proposed CVA 

may approve it "with or without modifications".  The question here is 

whether, once so approved, it may be further varied. 

(1) In Raja -v.- Rubin & Goodman [1999] BCC 579 the Court of Appeal 

considered whether an IVA could be varied after it had been approved 

at the creditors' meeting.  The court held that the provisions of the 1986 

Act applied only to the IVA as originally approved.  Thereafter, it was 

open to some of the creditors to agree a variation with the debtor, but 

such a variation had no statutory effect: it existed as a matter of 

contract amongst the parties to it, but could not affect the rights of 

other creditors under the CVA as originally approved. 

(2) Horrocks -v.- Broome [2000] BCC 257 was a variation on the theme of 

variation.  Here, the IVA as originally approved contained a clause 

specifically allowing a variation to be put to a meeting of creditors and 

providing for all IVA creditors to be bound by the IVA as varied.  The 

clause was challenged but the court specifically upheld its validity.  

However, Hart J cautioned that, as a matter of construction, the 

variation clause should be treated as permitting, by way of variation, 

only something which could have been validly included in the IVA as 

originally approved.  The judge hinted that clauses which exposed 

creditors to unpredictable variations might be challenged on the 

ground of unfair prejudice. 
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(3) What is clear is that the court itself has no power to vary to CVA.  This 

was stated in black and white by the Court of Appeal in Re N T 

Gallagher & Sons Ltd [2002] BCC 867, to which I shall return later. 

5.5 What is the effect of a supervening liquidation? 

(1) In Re Bradley-Hole [1995] BCC 418 the court held that where after an 

IVA the debtor became bankrupt, the assets in the supervisor's hands 

were held on trust for those creditors who were parties to the IVA and 

that accordingly they did not pass to the trustee in bankruptcy. 

(2) By contrast in Re McKeen [1995] BCC 412 Morrit J held that a 

supervening bankruptcy order did vest all the assets in the trustee in 

bankruptcy but that, to the extent that those assets included assets 

subject to the IVA, the trustee took them subject to the rights of the IVA 

creditors. 

(3) In Re Halson Packaging Ltd [1997] BCC the court held that there was 

nothing in the Act or in the (English) Insolvency Rules which required 

a CVA to be brought to an end upon a winding-up or bankruptcy: the 

CVA could continue in whole or in part.  In this case, the CVA had 

established a trust for the CVA creditors and the court rejected the 

argument that the subsequent winding-up of the company terminated 

the trust. 
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(4) In Re Arthur Rathbone Kitchens Ltd [1998] BCC 450 the court held that 

a supervening liquidation did indeed terminate the trust under which 

the CVA supervisor held the assets of the Company and that those 

assets had to be handed over to the liquidator. They would be handed 

over free from the trust but subject to the supervisor's first charge for 

his fees and expenses. 

(5) In Re Maple Environmental Services Ltd [2000] BCC 93 the CVA 

provided that if the CVA failed the supervisor was to petition for the 

winding-up of the company and pay the funds remaining in his hands 

over to the liquidator.  The CVA provided for the company to pay its 

debts by instalments over 26 months, but the period was extended by 

agreement of the creditors.  Notwithstanding the extension, the 

company was unable to make the monthly payments.  The company 

then went into creditors' voluntary liquidation and the liquidator 

demanded that the supervisor hand over £23,000-odd which remained 

in the supervisor's hands.   The supervisor refused to do so, contending 

that in his view the CVA had not failed.  The court made a number of 

findings, including the following.  (1) It was not for the supervisor to 

determine whether or not the CVA has failed.  (2) As a matter of fact, 

the CVA had failed, because the company was unable to trade in such a 

way as to keep up the CVA instalments.  (3) Because the CVA had 

failed, the supervisor was obliged, by the terms of the CVA itself, to 

petition for the winding-up of the company and to transfer the funds to 
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the liquidator.  (4)  Given that the supervisor had failed to do so, the 

fact that the liquidation was brought about by some other means did 

not affect his obligation to hand over the funds to the liquidator. 

(6) In Re Brelec Installations Ltd [2001] BCC 421 (already mentioned 

above in a different context) the CVA provided for the directors of the 

company to transfer certain assets to the company for the purposes of 

the CVA.  It allowed the company a five-year trading-out period 

during which it was to make payments to the supervisor.  If the CVA 

failed, the supervisor could issue a certificate to that effect.  In fact, the 

company failed to comply with various provisions of the CVA and 

failed, in particular, to pay its post-CVA creditors.  The company went 

into creditors' voluntary liquidation and the liquidator demanded that 

the supervisor should hand over the moneys remaining in the 

supervisor's hands.  The supervisor sought directions from the court as 

to whether he should do so.  The court directed that he should retain 

the funds for the CVA creditors because they remained subject to the 

trusts of the CVA.  Although there had been failures to comply with 

the terms of the CVA, they did not automatically lead to failure and, in 

any event, the CVA did not terminate until the supervisor issued a 

certificate of failure, which he had not done.  In any case, the CVA 

contained no term requiring the supervisor to pay undistributed 

moneys back to the company (or its liquidator). 
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Note: Blackburn J stated: "It is a truism in this field that whether a 

voluntary arrangement has failed and, if it has, what is to 

happen to any undistributed moneys or other assets in the hands 

of or held to the order of the supervisors, will depend primarily 

on what the particular arrangement provides.  For the effect of 

the creditors' approval of the debtor's proposals is, as is well-

established, to give rise to a species of statutory contract 

between the creditors bound by the arrangement on the one 

hand and the debtor on the other.  The court's task is to construe 

that contract.  It is only where the arrangement is silent that 

questions arise as to whether, for example ... some ... event (e.g. a 

bankruptcy or winding-up order) is apt to bring the 

arrangement to an end and, if it is, what the consequences are as 

regards (1) any money remaining undistributed in the hands of 

the supervisor, and (2) the right of the arrangement creditors to 

pursue their undischarged claims against the debtor." 

(7) Re N T Gallagher & Son Ltd [2002] BCC 867 was a case in which the 

CVA, whilst providing for what would constitute a failure (namely, the 

company's being more than 60 days in arrears with its contributions to 

the supervisor) did not provide for what was to happen to CVA funds 

in the supervisor's hands if the company went into liquidation.  The 

CVA failed, the company did go into liquidation and the supervisor 

sought directions as to whether various assets - including the benefit of 
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a cause of action against one of the company's customers - were held on 

trust for the CVA creditors alone or whether they were available for the 

liquidation creditors.  The Court of Appeal held that all the CVA assets 

were held on trust for the CVA creditors and that the trust was not 

terminated by the liquidation.  Having reviewed the existing state of 

the case-law, the Court of Appeal summarised the position as follows31. 

"(1) Where a CVA or IVA provides for moneys or other assets to be 

paid to or transferred or held for the benefit of CVA or IVA 

creditors, this will create a trust of those moneys or assets for 

those creditors. 

(2) The effect of the liquidation of the company or the bankruptcy of 

the debtor on a trust created by the CVA or IVA will depend on 

the provisions of the CVA or IVA relating to those provisions. 

(3) If the CVA or IVA provides what is to happen on liquidation or 

bankruptcy (or a failure of the CVA or IVA), effect must be 

given thereto. 

(4) If the CVA or IVA does not so provide, the trust will continue 

notwithstanding the liquidation, bankruptcy or failure and must 

take effect according to its terms. 

                                                           
31
 At paragraph 54 of  the judgment of the whole Court. 
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(5) The CVA or IVA creditors can prove in the liquidation or 

bankruptcy for so much of their debt as remains after payment 

of what has been or will be recovered under the trust." 

 The Court also observed that, although it had power to give directions 

to the supervisor, it could not give directions which contradicted the 

terms of the CVA.  Equally, as mentioned earlier, the court had no 

power to modify the CVA. 

(8) Re Zebra Industrial Products Ltd [2005] BCC 104 was a case in which 

not enough thought had gone into the drafting of the terms of the CVA.  

One clause of the "standard conditions" provided that the trust for 

CVA creditors should continue until the completion or termination of 

the CVA, whilst another clause provided that the supervisor could 

terminate the CVA by issuing a certificate of non-compliance but that 

the issuing of the certificate was without prejudice to the supervisor's 

right to realise assets and distribute funds to the CVA creditors.  The 

CVA failed and the supervisor issued a certificate of non-compliance 

then petitioned for the winding-up of the company.  He was then 

appointed liquidator.  In that capacity he sought directions whether the 

CVA funds still in his hands were held for the benefit of the CVA 

creditors.  The court answered the question in the affirmative. Whilst 

recognising the internal contradictions in the standard conditions, the 

court found that they evinced a general intention that the assets which 
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had been subject to a trust in favour of the CVA creditors should 

remain subject to that trust even after the CVA had come to an end. 

5.5 What amounts to unfair prejudice or material irregularity? 

 The "unfair prejudice" issue has been considered both at large and, more 

particularly, with regard to the effect of CVAs on landlords.  I shall consider 

the general case-law first and deal with landlords separately.   Once again, I 

shall include cases on IVAs. 

(1) In Sea Voyager Maritime Inc -v. Bielicki [1999] BCC 924 a creditor 

company claimed that it was unfairly prejudiced by an IVA in which 

the debtor was a solicitor because (i) it had a negligence claim against 

the solicitor, (ii) the IVA impliedly prevented it from suing the solicitor 

for damages for negligence and (iii) because it could not sue the 

solicitor, it could not claim against the solicitor's insurers the Third 

Parties (Rights against Insurers) Act 1930.  The court sustained the 

application and revoked the approval of the IVA.  The court held that it 

had to have regard to the interests of all the different classes of 

creditors and that, because of its interest under the 1930 Act, the 

creditor formed a separate class.  Accordingly, it was open to the 

creditor to show that it was unfairly prejudiced even though it was 

treated in the same way as other creditors. 

 Note that this judgment points up an important contrast 

between CVAs and schemes of arrangement under Part 26 of the 
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Companies Act 2006.  Under a scheme of arrangement, there 

must be separate meetings for each class of creditor (or member, 

if it is a members’ scheme) and the scheme must be approved at 

each such meeting.  This means that each class of creditors (or 

members, in a members’ scheme) has a veto over the scheme. 

(2) IRC -v.- The Wimbledon Football Club Ltd [2004] BCC 638 was a 

highly unusual case in which, as part of the general rescue package for 

a football club which was a member of the Football League, a third 

party who purchased the club agreed to pay off the club's "football 

creditors" in full, because the Football League insisted on such a 

payment being made as a quid pro quo for its own co-operation in the 

rescue.  As part of the package, the company went into a CVA under 

which preferential creditors (which in those days included the 

Revenue) would be paid 30 pence in the pound.  The Revenue sought 

to have the CVA revoked or suspended on the ground that it was 

unfairly prejudicial to them, since the effect of the deal as a whole was 

that certain unsecured creditors (the football creditors) were to be paid 

in full whilst the preferential creditors received only a dividend.  The 

Court of Appeal rejected the Revenue's claim, largely on the basis that 

the assets being used to pay the football creditors were those of the 

rescuer, not of the company.  There is, in the judgment, just a hint that 

the position might have been different if it had been shown that the 
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price paid by the rescuer to acquire the company had been diminished 

to take account of the payments to be made to the football creditors. 

(3) In the same vein, see also Re Portsmouth City Football Club Ltd [2011] 

BCC 149. 

(4) In SISU Capital Fund Ltd -v.- Tucker [2006] BCC 463 the bondholders 

of one of two associated companies for which CVAs had been 

approved applied to the court to suspend or revoke the CVAs on the 

ground that the CVAs were unfairly prejudicial to their interests as 

creditors.   In this regard they made various complaints, some of which 

involved allegations that, as a result of certain transactions outwith the 

CVA, value had been shifted out of the CVA companies into other 

members of the group and that, consequently, assets had been out of 

their (the creditors') reach and further allegations about transactions 

between other group companies.  Warren J refused their application.  

He held that, in order to be capable of being relied upon, any unfair 

prejudice must be caused by the terms of the CVA itself and must be 

suffered by the applicant in its capacity as a creditor of the CVA 

company in question and not in some other capacity.  In determining 

whether there had been unfair prejudice, the court had to consider all 

the circumstances, including what alternatives to the CVA were 

available and what the practical consequences of the creditors' decision 

to approve or reject the CVA would be.   This involved comparing the 
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state of affairs under the CVA (at the date of its approval) with the state 

of affairs which would have existed if there were no CVA at all.  It did 

not involve speculating as to whether a better CVA could have been 

proposed.  The actual (rather than speculative) availability of a better 

CVA would be material only if the supervisor - who was presumed to 

be acting in good faith - was shown to have acted in bad faith, or in a 

partial manner32, in proposing the CVA which was in fact adopted. 

(5) In Re Cranley Mansions Ltd [1994] BCC 576 an individual who was 

suing the company lodged a claim for £900,000 in the company's CVA 

but at the creditors' meeting to approve the CVA she was allowed to 

vote for only £1, as the chairman considered that her claim was 

unascertained.  She voted against the CVA.  If her claim had been 

valued at £900,000 the CVA would not have been approved.  She 

sought to have the CVA revoked or suspended on the basis that there 

had been a material irregularity.  The judge found that there had 

indeed been a material irregularity but the irregularity consisted in 

having placed any value at all on the applicant's claim.  She should not 

have been allowed to vote at all.  That was because, under the English 

insolvency Rules applicable at that time, the value of the claim required 

to be "agreed" but there had in fact been no agreement. 

                                                           
32
 Meaning that he was “partisan to the interests of some only of the creditors”: see paragraph 74 of the 

judgment. 
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Note that one thing which makes this case significant in practice 

is that it exemplifies how the “material irregularity” challenge 

can be used to test the manner in which a creditor’s claim has 

been valued for the purpose of voting at the creditors’ meeting. 

(6) There was a material irregularity "in relation to" an IVA creditors' 

meeting where (i) both the statement of affairs and the IVA proposals 

contained information which was materially inaccurate as to the 

debtor's assets and liabilities and (i) the proposals failed to disclose that 

one of the creditors voting at the meeting was an associate of the 

debtor's: Re a Debtor (No. 87 of 1993) (No. 2) [1996] BCC 80. 

(7) From the "landlord" cases considered below, it will be seen that the 

courts are adopting an approach to allegations of unfair prejudice 

which involves making both a "vertical" and a "horizontal" comparison.  

A vertical comparison involves asking: How is the complainer affected 

by the CVA compared with how he would be affected in the absence of 

a CVA? A horizontal comparison involves asking: Has the complainer 

been treated differently from other creditors of the same class and, if 

so, is there any justification for his being treated differently?  There 

would appear to be no reason in principle why this approach should be 

restricted to "landlord" cases. 
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5.6 Landlords' claims in CVAs33 

(1) A CVA compromised certain liabilities and prospective debts.  The 

liabilities included rent which had accrue due.  An assignee of the 

landlord sued the company in CVA for rent which had accrued after 

the date of the CVA.  The Court held that future rents were not covered 

by the CVA because they did not fall within the definition of 

"liabilities" and, for good measure, they were not "prospective debts": 

Burford Midland Properties Ltd -v.- Marley Extrusions Ltd [1994] BCC 

604. 

 This case illustrates a point which I made earlier, namely, that in 

the absence of a statutory provision prescribing what debts may 

be included in a CVA, it is in each case for the wording of the 

CVA itself to provide the necessary definition. 

(2) In Re Cancol Ltd [1995] BCC 1133 the court held that the word 

"creditor", as employed in the CVA, included persons entitled to a right 

to receive payment in the future under an existing valid instrument.  

The lease between the CVA company and the landlord was such an 

instrument, therefore the landlord could vote, and if the CVA were 

approved the landlord would be bound, in respect of rents falling due 

in the future.  A CVA such as this, which distinguished between 

                                                           
33
 For a summary of the (not altogether satisfactory or convincing) rules which govern – at least in England – 

the payment of rent by liquidators and administrators, see the decision of Judge Pelling QC in Re Luminar Lava 

Ignite Ltd (28 March 2012). 
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landlords whose property were being used for the purposes of the 

CVA and landlords whose property was not so used, and which 

provided for the former to be paid in full and the latter to be paid only 

in part, was not unfair.  The property (or the portion of the lease) which 

was being used for the CVA would generate funds from which to pay 

the CVA creditors, whereas the property (or portion of the lease) which 

was not being used for the CVA would generate no such funds.  

Furthermore, if and when the company ceased to pay the rent in full on 

account of the CVA, the landlord would still have a right of forfeiture 

(irritancy) and the CVA did not deprive him of that.  

  Note, therefore, that in this case you have (1) the wording of the 

CVA making provision for what is meant by a creditor, then (2) 

the court interpreting the CVA to determine what does or does 

not fall within that definition in an individual case. 

(3) In Doorbar -v.- Alltime Securities Ltd [1994] BCC 1149, an IVA case, a 

landlord claimed to vote the aggregate amount of all future rents under 

the lease but the chairman allowed only one year's rent, taking the 

view that after one year the landlord was likely to exercise its right of 

re-entry and terminate the lease.  The Court of Appeal approved the 

chairman's approach but also held that if the had placed too low a 

value on the appellants' claim, that would have amounted to an 

irregularity; but it was not a material irregularity unless placing the 



37 

 

correct value on the claim would have given the appellant a blocking 

vote at the meeting.  

(4) Similarly in Re Sweatfield Ltd [1997] BCC 744 the court, applying 

Doorbar, rejected a challenge by a landlord who had sought to vote for 

an amount of future rent and service charges calculated up to the next 

break in the lease.  There was no irregularity at all, because the 

chairman of the creditors' meeting had correctly taken account of the 

likelihood that, before the break date, the landlord would repossess the 

property then re-let it.  Even if that had been an irregularity (which it 

was not) it would not be material unless it would have made a 

difference to the outcome of the vote. 

(5) In Re Newlands (Seaford) Education Trust Chittenden -v.- Pepper 

[2007] BCC 195 the chairman of the creditors' meeting which approved 

a CVA had valued a landlord's claim at £1, even though the landlord 

argued for a much higher value in respect of (i) a disputed schedule of 

dilapidations and (ii) future rent.  The landlord appealed against the 

chairman's valuation.  His appeal was refused on two grounds.  First, 

the CVA would have been approved by the requisite majority even if 

the landlord's claims had been allowed in full for voting purposes.  

Secondly, and more importantly, the chairman had not been entitled to 

speculate upon those claims: he had to have regard only to such 

evidence as was available (whether from the landlord or from the 
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debtor or from another creditor).  There was no evidential basis upon 

which the chairman could have placed a value on the contingencies 

that (a) the landlord would forfeit the lease and (b) he would then fail 

to re-let the premises. 

(6) By contrast, in Re Cotswold Co Ltd [2010] BCC 812 a landlord who 

claimed for future rent from a company which had entered a CVA 

entered into a deed of surrender with the company and in the deed the 

landlord expressly reserved his rights as a creditor for future rents in 

the CVA.  The deed also made it clear that the purpose of the surrender 

was to allow the landlord to re-enter the premises and attempt to re-let 

them, the intention being that his claim for future rent would abate to 

take account of rents received upon reletting.  Having attempted 

unsuccessfully to re-let the premises, the landlord claimed in the CVA 

for the whole of the future rent.  His claim was allowed, subject to 

quantification in respect of possible future rental streams.  The landlord 

would have to give credit for rent which he could recover by way of 

mitigation.  

(7) The "Powerhouse" CVA (Prudential Assurance Co Ltd -v.- PRG 

Powerhouse Ltd [2007] BCC 500) was a so-called "guarantee-stripping" 

case.  A CVA required the landlords of commercial premises not to 

enforce guarantees which had been given by third parties for the 
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performance of the tenants' obligations34.  The landlords successfully 

challenged the CVA on the ground that it was unfairly prejudicial to 

them.  The court held that although it was not necessary for a CVA to 

treat all unsecured creditors (meaning creditors who held no security 

from the company itself) equally, it was relevant to consider the 

available alternatives.  Here, the landlords were put in a much worse 

position than if the company had gone into liquidation (because, in the 

event of liquidation, they could have called up the guarantees). 

 Note that in this case the judge followed SISU when considering 

the availability of alternatives to the CVA.  This was not a case of 

the court's being invited to speculate about some alternative to 

the CVA, as there clearly was an alternative: liquidation.  This 

suggests that a comparison between the CVA on the one hand 

and the outcome of a liquidation on the other hand is always 

likely to be a relevant consideration in determining whether the 

CVA is unfairly prejudicial.  The judge applied both a 

"horizontal" comparison (What would the position be in a 

liquidation?) and a "vertical" one (how does the CVA treat the 

other creditors, or other creditors of the same class?) 

                                                           
34
 The point about such requirements is that if the landlord is free to enforce a guarantee granted by a third party, 

who is not a party to the CVA, then that third party, upon being obliged to pay up under the guarantee, will have 

a right of recourse against the CVA company.  Not being a party to the CVA, the third party will not be bound 

by the CVA.  This means that although the landlord could claim only part of the rent in the CVA, the guarantor 

could claim the whole of the amount guaranteed without being hindered by the CVA and by so doing could 

undermine the economic foundations of the CVA itself. 
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(8) Powerhouse was applied in Mourant & Co Trustees Ltd -v.- Sixty UK 

Ltd [2010] BCC 882, which involved another "guarantee-stripping" 

CVA.  Under the CVA certain stores held on leases were to be shut 

down (with seven-and-a-half years still to run under the leases).  The 

landlord of those stores was to receive £300,000 compensation for loss 

of the guarantees.  The landlord applied to have the creditors' decision 

to approve the CVA set aside as being unfairly prejudicial to it.  The 

court granted the application for the following reasons. 

(1) On a vertical comparison, the CVA had to be compared with the 

only alternative, which was a liquidation. 

(2) In a liquidation, the landlord would have retained the benefit of 

the guarantees (which included "step-in" obligations enforceable 

against the guarantor). 

(3) The attempted guarantee-stripping was unfairly prejudicial to 

the landlord as the guarantee was a valuable asset and, in times 

of "commercial and financial turmoil", it was difficult or 

impossible to determine what sum would fairly compensate the 

landlord for the loss of the guarantee. 

(3) In any event, the £300,000 proposed to be paid to the landlord as 

compensation for the loss of the guarantee was demonstrably 

inadequate (there being expert evidence pointing to a minimum 

sum of £1 million). 
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(4) In fact, the administrators who had proposed the CVA had not 

even attempted to value the guarantee properly. 

(5) On a horizontal comparison, other creditors in respect of the 

closed stores were to be paid in full, so in that respect the CVA 

discriminated unfairly against the landlord.  There was no 

justification for the disparity in treatment. 

Note that the court was not saying that disparity of 

treatment automatically gave rise to unfair prejudice.  

What made the prejudice unfair was the absence of 

justification for the disparity of treatment.  In some cases, 

it may be possible for the company to justify the disparity 

and hence head off – or at least successfully resist – such 

a challenge.  Cancol is a good example of this (see 

paragraph 5.6(2) above). 

(9) Recent examples. 

 If you can get your hands on recent CVA proposals you will see that 

they have generally been formulated in way that incorporates the 

lessons to be learned from the “vertical and horizontal comparison” 

case-law.  I say “if you can get your hands on them” because the actual 

terms of a CVA are not published on the Companies House website: 

you learn of them either from the law reports or from instructions 
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which your firm has received or, rather less reliably, from articles in the 

press. 

In particular there are signs that, where the company concerned is 

driven to propose a CVA because of financial pressure to meet its 

rental obligations under a whole raft of leases for numerous high street 

stores, a possible model may be beginning to emerge on the basis of the 

proposals in the British Home Stores CVA.  Stripped down to their bare 

essentials, those proposals35 involved allocating the leased premises to 

three different categories and proposing different treatment for each of 

the three categories.  

- Category 1 premises were those which were considered to be 

viable.  The leases for them were to continue with little or no 

modification. 

- Category 2 premises were those considered viable provided a 

reduction in rent could be achieved.  The landlords of those 

premises would receive 75% (Category 2A) or 50% (Category 2B) 

of the rent payable, and 100% of the contractual amounts 

payable in respect of insurance and service charge, for three 

years from the next date on which rent was payable. 

                                                           
35
 The proposals are taken from SHB Realisations (Wright and Rowley v. The Prudential Assurance Company 

Limited) [2018] EWHC 402 (Ch). 
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- Category 3 premises were those considered uneconomic.  The 

landlords of those premises were to receive only 20% of the rent 

payable, a further 5% of the rent payable in lieu of dilapidations 

and 100% of the contractual amounts payable in respect of 

insurance and service charge for 10 months from the next date 

on which rent was payable, after which the Company would 

have no liability to the relevant landlords unless it elected to 

remain in occupation. 

 What we can take from this particular example is that, once we get 

down to substantial commercial leases, CVAs will often need to cover 

more extensive, and potentially more complex, matters than simply 

forgiveness or rescheduling of debts.  It will be necessary to cover rent 

(of course) but also non-rental payments such as service charges, 

insurance and dilapidations and the very duration of the lease. 

6.7 What are the office-holders' duties? 

(1) In Prosser -v.- Castle Sanderson [2003] BCC 440 a property developer 

who had got into difficulties was advised by an insolvency practitioner 

to seek an IVA.  The practitioner became the supervisor of the IVA and 

chaired the creditors' meeting.  At that meeting some disgruntled 

creditors threatened to vote against the IVA unless the developer 

agreed that one of his development companies (Lakeside) should be 

put into liquidation immediately.  During a brief adjournment of the 
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meeting the supervisor advised the debtor that there was no alternative 

to an immediate liquidation and that advice was followed.  Ultimately 

both the IVA and the liquidation were "disastrous failures" for the 

developer, who then sued the supervisor in negligence, claiming that 

the supervisor should have advised him to seek a 14-day adjournment 

of the creditors' meeting.  The Court of Appeal held that, although no 

duty of care should normally be imposed upon a supervisor, or on the 

chairman of a creditors' meeting, in this case, during the brief 

adjournment, the defendant was acting in his professional capacity as 

an insolvency practitioner, not as the supervisor, and that accordingly 

he owed the developer a duty of care.  However, on the facts of the case 

no negligence was made out, because the developer failed to prove that 

a 14-day adjournment would have made any difference to the outcome. 

(2) In SISU Capital Fund Ltd -v.- Tucker [2006] BCC 463 (mentioned above 

in a different context) Warren J. observed36: 

 “It is not for the office-holders to advocate the interests of one 

group of creditors as against another group, nor to engage in 

brinkmanship, or attempt to extract ransom payments, on their 

behalf by refusing to put forward what he, the office-holder, 

regards as a fair proposal in order to extract a better proposal for 

the first group. They simply put forward proposals (which, if 

                                                           
36
 At paragraph 110 of his judgment. 
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they are acting properly are ones which they must consider to be 

fair to all the creditors of the company and to the company 

itself).” 

(3) SISU was applied in Powerhouse (also mentioned above), in which the 

court held that the CVA "should never have seen the light of day."  As 

for the administrators who had proposed the CVA, they had not even 

attempted to value the landlord's guarantee properly.  Instead, they 

had simply adopted the sum proposed to them by the company's 

holding company and in so doing had abdicated their responsibility as 

office-holders.  They had sought to put pressure on the landlords in the 

expectation that the landlords would not have the funds to litigate 

against them.  Their conduct had been "disgraceful" and copies of the 

judgment would be sent to the administrators' professional bodies. 

(4) Oakley-Smith -v. Greenberg [2004] BCC 81 is a decision of the Court of 

Appeal which, on the facts and the law, is too complex to summarise.  

For present purposes all that I take from it is the perhaps obvious point 

that where the administrators of a company propose a CVA and 

become the supervisors of the CVA, they hold the positions of 

administrator on the one hand, and supervisor on the other hand, in 

separate capacities.  Just as the company was contractually bound by 

the CVA, so were the administrators. 

6.8 General issues 



46 

 

(1) Failure of the CVA/IVA.  In Ing Lease (UK) Ltd -v.- Griswold [1998] 

BCC 905 a modification to an IVA provided that if the debtor had not 

paid £70,000 to the supervisor within four months then the supervisor 

would apply to the court for a determination that the IVA had failed.  

The court held that it was not open to the creditors to confer upon it a 

discretion to decide whether the IVA had failed. 

(2) In Mead General Building Ltd -v.- Dartmoor Properties Ltd [2009] 

BCC 510 Dartmoor had employed Mead under a building contract.  A 

dispute under the contract was submitted to an adjudicator, who 

awarded almost £350,000 in Dartmoor's favour.  When Dartmoor failed 

to pay the award Mead raised proceedings against Dartmoor, then 

entered a CVA, then sought summary judgment. Dartmoor sought a 

stay of execution (a sist), arguing that Mead's position was similar to 

that of a company in insolvent liquidation and that, in such a case, the 

practice of the court was to grant a stay of execution.  The court granted 

summary judgment in Mead's favour.  Although the existence of the 

CVA was relevant to the exercise of the court's discretion as to whether 

or not to grant a stay of execution, it did not automatically lead to a 

stay, as the surrounding circumstances were also relevant.  What 

mattered here was that the financial difficulties which had led Mead to 

enter the CVA were the direct result of Dartmoor's refusal to pay when 

in fact it had no defence to Mead's claim. 
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(3) In Re Wisepark Ltd [1994] BCC 221 a claimant who was litigating 

against the company at the date of the CVA lodged a claim in the CVA 

in respect of her litigation costs (expenses), arguing that it was a 

contingent claim.  In upholding the chairman's decision to refuse her 

claim completely, the court held that an order for costs was not a 

contingent liability, because it did not come into being at all unless and 

until the court made a costs order. 

(4) Calor Gas Ltd -v.- Piercy [1994] BCC 69 was an IVA case.  A partially 

secured creditor successfully challenged the chairman's decision not to 

admit its claim at all for the purpose of voting on the IVA.  The correct 

approach (under the English Insolvency Rules) was to admit the 

creditor to vote to the extent of the unsecured part of the claim. 

(5) In Tager -v.- Westpac Banking Corporation [1998] BCC 73 the court 

held that, in distinguishing for voting purposes between the secured 

and the unsecured part of a creditor's claim, the chairman of the 

meeting should take no account of a third-party guarantee, because the 

only security which fell to be deducted was security over assets of the 

company itself. 

(6) Finally, I am using this “General Issues” heading to mention a recent 

decision of the Court of.  In Heis v. Financial Services Compensation 

Scheme Limited [2018] EWHC 1372 (Ch) the terms of a CVA provided 

that, except for certain “Immediately Effective Provisions”, the CVA 
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was not to come into effect until certain conditions precedent were 

either satisfied or, in certain cases, waived by the supervisors. One of 

the conditions which could be waived by the supervisors was that “if 

there are any Disputed Claims after the Challenge Period [meaning the 

statutory challenge period] has ended, the Administrators have 

confirmed that this should not preclude the CVA from becoming 

effective.”   It so happened that after the Challenge Period had expired 

Deutsche Bank lodged a (disputed) claim for €126 million.  Because of 

its magnitude, this claim was a “game-changer” which could 

potentially be “disastrous” for certain creditors.  If the claim were 

sustained, the outcome would “bear no relation to that which they 

might reasonably expect … had the liabilities remained as they were at 

the time of the CVA meetings”.  In light of this, the Court directed the 

supervisors to confirm that the CVA was precluded from coming into 

effect37.  It remains to be seen whether this case leads to further 

jurisprudential developments or whether it will turn out to be sui 

generis. 

 

 7. General lessons from the case-law 

                                                           
37
 There is a puzzling suggestion in the judgment that the court had acceded to a proposal by the supervisors to 

surrender to the court their power to make a value judgment for the purpose of the condition precedent.  The 

decision may be explicable on the grounds that (1) the adjudicators had misinterpreted the condition precedent, 

(2) the court had corrected that misinterpretation and (3) in light of the court’s interpretation, there was only one 

value judgment that the supervisors could properly reach. 



49 

 

7.1 In drafting the terms of a CVA, it is important to foresee, and to provide for, 

the major contingencies that could occur in the course of the CVA.  The CVA 

should define precisely what creditors and claims it applies to.  It should also 

define the circumstances in which the CVA is to terminate and should 

provide for what is to happen to undistributed funds in the supervisor's 

hands in the event of a termination. 

7.2 Because each CVA will turn on the circumstances of the individual company, 

it will not be possible to have a "one size fits all" set of terms. 

7.3 However, it is possible to envisage standard terms covering certain discrete 

matters which could be incorporated into any CVA (I have already hinted at 

this in relation to the way in which, in some CVAs, landlords are being spit 

up into three categories). 

7.4 Given the "statutory contract" aspect of CVAs, an insolvency lawyer drafting 

the terms of the CVA will also need to wear a "commercial contract" hat, and 

will need, in particular, to be aware of recent developments in the Supreme 

Court and the Privy Council regarding the interpretation of contracts and the 

implying of terms into contracts. 

7.5 Looking at the other end of the process, if you are considering challenging a 

CVA you must bear in mind the fact that the 28-day time limit for challenges  

is strictly applied. 
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7.6 If you are advising the nominee, you should not forget the device of applying 

to the court for directions under section 7(4) of the Act if some tricky problem 

emerges in relation to the original meetings or in the course of the CVA. 

 

8. Recent concerns 

8.1 Given the number of failures of high-profile CVAs or attempted CVAs such as 

Rangers, Clinton Cards and Blacks Leisure – all of which ultimately proved to 

be nothing more than preludes to administration - doubts are now emerging 

about whether CVAs really are a cure-all (see again the Insolvency Service’s 

2016 Consultation mentioned earlier).  One high-profile insolvency 

practitioner has said that, if there is no access to new capital, a CVA is often 

just a sticking plaster.  Interestingly, according to the Financial Times, 

landlords have become more creative in their response to corporate tenants in 

difficulties.  For example, they have agreed to move from quarterly to 

monthly rent payments, or to put rent reductions in place. 

8.2 You may be aware that recent challenges in the Court of Session to the HOF 

CVA were settled out of court.  I know nothing about the terms of any 

settlement but I have certainly advised on CVAs where the question has 

arisen as to whether a potentially troublesome creditor should just be paid off.  

Those of you who have experience of contentious schemes of arrangement 

may have seen something similar.  In my experience, paying off (in reality, 
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buying off) a single creditor or group of creditors in a CVA can pose a number 

of problems. 

(1) Once the CVA has been formally proposed, it may be that the proposed 

pay-off amounts, on a proper analysis, to a variation of the CVA which 

would need to be approved by the creditors and the members and does 

not fall within the “variation” clause of the CVA (if there is one). 

(2) Some recent CVAs have contained variation clauses which purport to 

allow the company to vary the CVA as regards certain creditors whilst 

leaving it untouched as regards the other creditors.  The effectiveness 

of such clauses remains to be tested in the courts. 

 (3) Alternatively (or possibly cumulatively), if the other creditors are not 

told about the pay-off, it may be that the CVA has proceeded upon 

inadequate information and may be open to challenge on the basis that 

the inadequacy of the information given to the creditors amounts to a 

material irregularity. 
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