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"Buzzworks v South Ayrshire and Tesco v Glasgow - the 

implications for overprovision" 

 

SCOTT BLAIR, ADVOCATE 
 

 

The Legal 500 says Scott has ‘a great depth of knowledge’ in licensing matters, 

and his work is ‘diligent and timeous’.  
  

 

FIRST TRIP TO TESCO 

 

Section 23(5) (e) of the Licensing (Scotland) Act 2005 provides that a Licensing Board must 

refuse an application for a premises licence if satisfied- 

 

“(e) that, having regard to the number and capacity of (i) licensed premises, or (ii) licensed 

premises of the same or similar description as the subject premises, in the locality in which 

the subject premises are situated, there would, as a result, be overprovision of licensed 

premises, or licensed premises of that description, in the locality.” 

 

In the first Scottish case on overprovision under the 2005 Act,  Tesco Stores Limited v.  

Aberdeen City Licensing Board, 24 June 2010, the appellants, Tesco Stores Limited, applied 

under sections 20 and 45 of the Act for a provisional premises licence in respect of premises 

in North Deeside Road, Cults, Aberdeen.  

 

The premises were to be operated as a small "Tesco Express" supermarket, and it was 

proposed that alcohol should be sold for consumption off the premises only. In addition, 

according to the operating plan which accompanied the application, the premises were to be 

used for the "sale of food, non-food items and other household goods and the provision of 

ancillary consumer services within and outwith licensed hours".  
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Again according to this plan it was indicated that the alcohol display area would extend to 

27.94 square metres. There was one objection from another local trader based on 

overprovision concerns. 

 

The application was refused under section 23(5) (e) because:- 

 

“In considering overprovision, the Board relied on the guidance contained in 

paragraphs 58 to 60 of the Scottish Government's Guidance for Licensing Boards and 

Local Authorities. These paragraphs explain how a Board should assess 

overprovision during the transition period. 

  

With regard to the definition of a locality which could be used in assessing 

overprovision for Cults, both the applicant and objector accepted that only premises 

with an off consumption (sic) capacity should be taken into account. They also agreed 

with the Board that the suburban village of Cults itself should be the locality. 

  

The Board considered the question of the type and capacity of the premises as it was 

aware that the assessment of overprovision was no longer 'purely an arithmetical 

exercise'. The Board was aware of its Statement of Licensing Policy where it had 

indicated that it would look at the "type ... and capacity" of the premises in a locality. 

In that policy statement it was explained that the Board would also consider the 

'particular descriptions' of premises and the 'distinct styles of operating' when 

assessing which premises would count in an overprovision assessment in a given 

locality. 

  

The relevant premises to be taken into account in the assessment of overprovision 

were those premises in the locality which sold alcohol for off-consumption only. 

These premises were: Kelly of Cults (capacity 30m
2
); Cults Store (capacity 10.69m

2
); 

Happy Uncle (capacity 7.6m
2
); and Oddbins (capacity 82m

2
). That gave a total 

capacity for the locality of 130.29m
2
. Board Members noted that the addition of 

27.94m
2
 would equate to a 21% increase in the capacity. Some Board Members 

considered this to be a significant increase in the overall capacity of premises of this 

type in the locality.  

  

The Board concluded that it should balance "type, capacity and number" when 

considering overprovision. However, although the Members were aware that some of 

these premises operated differently from the proposed premises, the Members who 

voted against the application were convinced the number and capacity of premises 

outweighed consideration of type of premises when reaching their decision. The 

Board therefore decided, on the evidence available before it, that the addition of the 

applicant's premises would lead to overprovision.”  

  

This was the subject of criticism by the appellants, a line which found favour with the Sheriff 

Principal. First though I would like to make a couple of comments. 
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The case makes it clear that sustainable reasoning in an overprovision case will be somewhat 

more involved than in a 1976 Act refusal based on overprovision at least insofar as a Board 

will need to address which leg of section 23(5) it applied and which number and capacity it 

considered to be relevant. This is a   more involved process than the 1976 Act where a Board 

did not have to consider capacity or how the premises would operate in terms of “similarity” 

or not as regards other premises.       

 

It is also clear that a Board will need to explain why a state of overprovision is reached. The 

Aberdeen Board failed to do that. In our second trip to Tesco the Glasgow Board did not fall 

into that error. The second trip suggests that a Board may not need to say much to make out a 

finding of overprovision-the ultimate issue before it-once the number crunching of numbers 

and capacity and type have been addressed.   

 

But back to those criticisms which were as follows:- 

 

“[12] The Dean of Faculty submitted that much of the difficulty in the present case stemmed 

from the Board's use of the term "type" or "type of premises". It was clear that this term had 

not been employed consistently or logically by the Board. It was not a term which appeared 

either in the Act or the Government's guidance to the Act. But it did appear in the Board's 

own policy statement, and this might be the source of the confusion which had infected the 

Board's analysis and reasoning. Referring to the statement of reasons, the Dean of Faculty 

pointed out that no indication had been given in this as to whether the Board, in refusing the 

application, had relied on paragraph (i) or (ii) of section 23(5)(e) and it was only in the 

stated case itself that it had become apparent that the Board had relied on paragraph (ii). 

The Dean of Faculty drew attention to the proposition in the statement of reasons that the 

addition of 27.94 square metres in respect of the appellants' premises would equate to a 21% 

increase in the capacity in the locality. He submitted that this was meaningless in itself since 

it depended upon what the Board's view was of the starting point upon the basis of which the 

percentage increase had been calculated. The object of the Act was not to restrict trade or to 

impose an artificial limit on the number of licensed premises in a particular area. On the 

contrary, in deciding the issue of overprovision the Board required to have regard to the 

licensing objectives set out in section 4 of the Act. Moreover, under paragraph (ii) of section 

23(5)(e) the Board required to have regard to licensed premises of the same or similar 

description as the subject premises. The Board had wrongly assumed that all off consumption 

premises could be regarded as having a particular description. And even if this was correct, 

this could not justify the statement in the final paragraph of the statement of reasons to the 

effect that the members who had "voted against the application had been convinced that the 

number and capacity of premises outweighed consideration of type of premises when 

reaching their decision". Consideration of the type of premises was the very matter that they 

should have had in mind under paragraph (ii). In addition, in the same paragraph it had 

been said that the members were aware that some of premises in question operated 

differently from the appellants' premises. This would not have mattered if the application had 
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been refused under paragraph (i). But, since the Board had proceeded under paragraph (ii), 

those premises which operated differently should have been left out of account. 

  

[13] The Dean of Faculty further submitted that, in addressing the issue of overprovision 

under section 23(5)(e), the Board had to decide whether it would have regard to all licensed 

premises in terms of paragraph (i) or whether it would consider in terms of paragraph (ii) 

only those licensed premises which were of the same or similar description as the subject 

premises. If it decided to proceed under paragraph (ii), it then had to determine upon what 

basis other premises were to be adjudged to be of the same or similar description as the 

subject premises and, having done so, it had to identify those premises in the locality which 

were of the same or similar description as the subject premises. At the same time, if 

proceeding under paragraph (ii), it had to leave out of account those premises which were 

not of the same or similar description as the subject premises. And, having identified those 

premises which were of the same or similar description as the subject premises, the Board 

had to determine whether granting additional capacity in respect of these premises would 

result in overprovision having regard to the licensing objectives set out in section 4 of the 

Act. This the Board had not done. It had thus erred in law, and in any event it had failed to 

provide proper and adequate reasons for its decision and, in so far as it was possible at all to 

discern what these reasons were, it had exercised its discretion in an unreasonable manner. 

  

[14] Referring to section 131(5) of the Act, the Dean of Faculty submitted that, if this had 

merely been a case of the Board having failed to state adequate reasons for its decision, it 

might have been appropriate to remit the case back to the Board for reconsideration of its 

decision. But here the Board had erred in law. Under section 23(4)(a) of the Act it had been 

obliged to grant the application unless there had existed a relevant ground for refusing it. No 

such ground having been identified by the Board, the appeal should be sustained and the case 

remitted to the Board with a direction that it should grant the licence for which the appellants 

had applied.” 

 

 

What swung it for the appellants was the following. The Sheriff Principal held:- 

 

[16] In my opinion the submissions for the appellants are to be preferred. Having opted to 

proceed under paragraph (ii) of section 23(5)(e), what the Board had to do was to identify 

firstly those premises in the locality (in this case Cults) which were of the same or similar 

description as the premises which were the subject of the present application. It then had to 

have regard to the number and capacity of these premises. For present purposes (and without 

expressing a concluded opinion on the point) I am prepared to assume that the Board was 

entitled to regard all the existing premises in the locality which were licensed for the sale of 

alcohol for consumption off the premises (that is, off consumption premises) as being of 

the same or similar description as the subject premises. It is clear from the Board's 

statement of reasons that it duly identified these existing premises and it evidently had 

regard to the number and capacity of them. On the assumption stated, so far so good. What 

the Board then had to do was to consider whether, if the application were to be granted, 

there would as a result be overprovision of licensed premises of that description in the 

locality. In so doing it had to have regard to the licensing objectives set out in section 4 of 

the Act. So far as I can judge, it did not do this. On the contrary, it does not appear from 

either the statement of reasons or the elaboration of these in the stated case that the Board 

had any regard at all to the licensing objectives as it ought to have done. Instead it simply 
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concluded, without reference to these objectives, that the addition of the 27.94 square 

metres attributable to the appellants' premises, equating as it did to a 21% increase in the 

capacity of off consumption premises in the locality, would constitute a significant increase 

in the overall capacity of premises of this type in the locality and hence that the addition of 

the appellants' premises would lead to overprovision. It might have been a different matter 

if it had been explained, for example, that to have granted the present application would 

have resulted in a number and capacity of off consumption premises in the locality of Cults 

which would in turn have created a risk of public nuisance or harm to children - see 

paragraphs (c) and (e) of section 4(1) of the Act. But nothing of this kind is said in either 

the Board's statement of reasons or the elaboration of these in the stated case. It follows in 

my opinion that the Board fell into error with the result that this appeal must be allowed.” 

 

This is by no means as clearcut as it might first appear. To take this further we need to now 

take a trip to Prestwick. 

 

 

TESCO v ABERDEEN COMES TO PRESTWICK 

There is another case from the Court of Session one judicial review of a decision of a Board 

to grant a premises licence for a “superpub”. This is Buzzworks Ltd v. South Ayrshire 

Licensing Board and JD Wetherspoon plc [2011] CSOH 146, 2012 SLT 442, Temporary 

Judge Wise QC. I acted for Buzzworks. 

 

There the Board considered that as it could not hold that the application would be 

inconsistent with the licensing objectives there could not be a refusal based on overprovision. 

That approach followed their reading of the Tesco case and what the Sheriff Principal said 

about the objectives. One of the challenges brought by Buzzworks was that a Board is still 

entitled to refuse on overprovision grounds whether or not there is inconsistency with the 

objectives-otherwise what is the point of having a separate basis for refusal based on 

overprovision? Absent inconsistency with objectives a refusal on overprovision grounds 

might be harder to justify but it is an arguable error of law for a Board to fail to consider 

whether overprovision arises even if it cannot be satisfied that there would be inconsistency.   

In summary the decision of the Court was that:-  

 

“In essence, the Board considered that it had no power to refuse the application on grounds 

of overprovision because it had found that the application was not inconsistent with any of 

the licensing objectives. In my view, this constituted a clear error in approach in that 

overprovision ought to have been considered as a distinct ground regardless of the decision 

on consistency with the licensing objectives. [para. 40, bold emphasis added]” 
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Further in relation to the decision in the Tesco case the Judge said- 

“In my view any decision that ignores consistency with the licensing objectives is likely to be 

open to challenge and to that extent I would agree with the Board's decision in Tesco was 

flawed. However, insofar as the decision of the Sheriff Principal suggests that consideration 

of overprovision and the licensing objectives are part of a single exercise when making a 

determination under section 23(5) I am of the view that such an approach is incorrect. As 

indicated, I am of the view that a Board requires to consider separately and decide upon 

each relevant ground for refusal. This will invariably require consideration of whether an 

application is consistent or inconsistent with the licensing objectives. To the extent that the 

decision in Tesco Stores Ltd related to a failure to consider the licensing objectives at all, it 

seems to me it had no real bearing on the decision to be taken by the Board in this case. 

Insofar as it was regarded as imposing a rule that, if the application was not inconsistent 

with any of the licensing objectives, overprovision was irrelevant, such an interpretation of 

the legislation is in my view wrong. In short, the Board in this case was wrong to consider 

that it had no power to refuse the application on the grounds of overprovision because it 

had not found any inconsistency with the licensing objectives. It is that clear error in 

interpretation of the provisions governing determination of an application that has convinced 

me that the decision cannot stand, quite apart from the conclusion I have reached on 

inadequacy of reasons given. There is no question of overprovision, unsuitability of premises 

or any of the other grounds being subsets of some over-arching ground for refusal of 

inconsistency with the licensing objectives. Were it so, the legislation would have been 

differently drafted and would have included overprovision and unsuitability within the factors 

to be taken into account in considering inconsistency with the licensing objectives.” 

 

It follows that an application might not be inconsistent   with   the   licensing objectives. All 

that means is that it cannot be refused under Section 23(5) (c). It does not follow that it 

cannot be refused on grounds of overprovision regardless of whether the application meets 

Section 23(5) (c). 

 

For example there may be an issue which is not relevant to the objectives but may still be 

relevant to overprovision because of the impact of the proposal. For example premises might 

give rise to an impact on the amenity of residents even if the impact falls short of public 
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nuisance for the purpose of the licensing   objectives. Public health considerations also come 

to mind.  

 

Premises might give rise to noise or other complaint which is not enough to be a nuisance so 

as to engage the objectives but which is still undesirable and for example causes residents to 

experience an impact on their amenity such as where patrons cause sleep disturbance to 

residents or where the sheer scale of the proposed operation could impact on the general 

amenity of those living and working in the locality.  

 

Impact on amenity was recognised in earlier cases as being relevant to overprovision (for 

example by the House of Lords in Caledonian Nightclubs Ltd v. City of Glasgow Licensing 

Board 1996 SC (HL) 29). 

 

Likewise   there could well be situations where there is not yet a sufficient level as to lead to 

inconsistency with the licensing objectives but there might still a licensing objective issue 

relevant to overprovision.  

 

This could arise as for example where it might not be possible to say that the grant of an 

application would be inconsistent with the protection or improvement of public health, but 

that nevertheless the refusal of an application would, on grounds of overprovision, still 

promote the protection or improvement of public health.   

 

Finally over time the premises may have a detrimental impact on the licensing objectives 

even if (and which is not the case in any event) there is no immediate inconsistency with the 

objectives. There is a real risk they will be eroded over time. That is a consequence that is 

reasonably predictable now and overprovision can deal with that. It serves to exist as a 

safeguard against the grant of a licence for premises which might not be inconsistent with the 

objectives at the time the application is granted but which will, over time, lead to 

deterioration in the maintenance of the objectives.  This is sometimes called “cumulative 

impact”. I will come to this later when we make our second trip to Tesco.  

 

In addition the judgment of the Court of Session makes it clear that event if there are no 

objections or there are objections which do not cover all of the grounds for refusal the Board 
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still has to consider if the application should be granted. Reference is made to paragraph [39] 

of the judgment- 

 

“[39] It seems to me to be clear, having regard to the way in which the statutory provisions 

are expressed, that the correct approach for the Board to take in considering an application 

is to consider each of the grounds for refusal in turn and decide whether anyone of them 

applies. If it is satisfied that any one of them applies, the application must be refused.” 

 

Accordingly it would be open to the Board to consider all of the possible potentially relevant 

grounds for refusal including for example whether the nature of the activities, character, 

location or condition of the persons who will frequent them leads to the view that the 

premises are unsuitable under Section 23(5)(d). So for example if the Board had a concern as 

to the presence of children in premises which might be seen as a “superpub”, it might wish to 

consider that point whether or not if featured in any of the objections that might be made.  

 

There are aspects of overprovision which Buzzworks do not deal with as the decision turned 

on a fairly short point of statutory interpretation. I would suggest that the following points are 

worth considering as issues for further consideration. 

 

The Scottish Government Guidance does not in fact use the test of inconsistency at all when 

it considers overprovision. This is consistent with the approach of the Court. Inconsistency 

and overprovision are separate matters. Instead   it mentions “impact” on the “promotion” of 

the licensing objectives and how that impact could vary depending on the nature of the 

proposed operation.  

 

Further it talks about someone who wishes to secure a licence which would be outwith policy 

having to show that their case is exceptional and that: – 

 

“Each application still requires to  be determined on its own merits and there may be 

exceptional cases in which an applicant is able to demonstrate that grant of the application 

would not undermine the licensing objectives…” 

 

The approach suggested by the Guidance is not whether one has to show that an application 

would not be inconsistent with the objectives before it could be granted outwith policy, but 
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whether the grant would undermine the licensing objectives.  Again it would be odd if the test 

was inconsistency as that would be a separate basis for refusal anyway. 

 

Making the reasonable assumption that in a case where there is no overprovision policy 

which states that there is a state of overprovision that it is for the objector to establish a case 

of overprovision, then if the objectives are relevant at all, the issue is not one of inconsistency 

with objectives but rather whether the grant of the application would undermine the 

objectives.  

 

There might be a difference between a test of inconsistency and a test of undermining.  

 

“Undermining” suggests a view which tends towards recognising that it may be only over 

time that it can be seen that objectives will be undermined by the grant of a new licence.  

 

“Inconsistency” suggests something tends towards that which is capable of being determined 

as being apparent as at the date of the hearing.  

 

The Scottish Government Policy Memorandum which went along with the then Licensing 

(Scotland) Bill said this:- 

 

“ Overprovision 

47. Overprovision can be the root of problems being experienced by many communities 

where there has in the past been no coherent overall policy in place. Overprovision in a 

“locality”, whether this is a street, several streets or a Council ward, can lead to an 

increased level of problems associated with misuse of alcohol. This may take the form of 

nuisance issues such as noise and broken glass in the street, intimidation by those entering or 

exiting licensed premises or increased violence and crime. Licensing Boards would now be 

able to block new licences in areas which they consider to be at or beyond saturation point to 

ensure that the potential for these undesirable consequences is limited.” 

 

It seems to me that this captures what section 23(5) is meant to be about. Often in the past 

growing outlet density has generated problems which the old style approach to overprovision 

could not tackle. Where the number and size of premises increased over time it might not be 

possible to put the blame for any associated nuisance or disorder problems on any one 

premises.  
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Even so there must be a case to say that the cumulative effect of more and more licences 

being granted will have an effect on life in that area even if one could not lay the blame on an 

existing operator or suggest that a new operator would in themselves cause further problems.  

 

It is this potential for undesirable consequences which has to be tackled via overprovision. 

The health objective adds an additional dimension to this potential for problems. 

 

That potential can be viewed on a cumulative basis. The potential for undesirable 

consequences is arguably different from whether in fact in an instant case a licensing 

authority can be satisfied that in fact an application if granted would be likely to lead to 

adverse consequences. It might be thought that potential is concerned more with questions of 

undermining or impact having regard to numbers and capacity rather than the likelihood of 

actual inconsistency. 

 

One can perhaps see that in a case where on examining an individual premises licence 

application it can be readily seen that the licensing objectives will be breached. An operator 

who intends to provide a large high energy dance music venue aimed at the 18 to 21 market 

in a quiet suburb next to a secondary school and opening during the afternoon and evenings 

might be seen as facing obvious problems in showing that the premises would meet several of 

the objectives. An actual inconsistency can be readily apprehended without much difficulty. 

 

By contrast in an overprovision case   the adverse consequences of a grant may not be 

immediately apparent. They might be experienced over time. They might be experienced 

some distance away from the new premises.   

 

The premises themselves might be well run but because they attract a considerable number of   

patrons who might create disorder or nuisance some way away from the premises.  An off 

sales outlet may be well run but the addition of another alcohol outlet may have an impact on 

the health objective over time when taken with existing outlets and concern over known 

existing problems in the area. Our second trip to Tesco takes up this point.  

 

The case law already recognises that just because premises are well run it does not follow that 

they will not be capable of generating nuisance-see eg  Surrey Heath Council v. McDonalds 

Restaurants Ltd [1990] 3 LR 21; Lidster v. Owen [1983] 1 All ER 1912. There could be a 
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creeping impact on public health which is not immediate but nevertheless could be 

anticipated.  

 

Indeed the Scottish Government Guidance   recognises that when considering over provision 

policy that- 

“The Licensing Board should not take into account: 

• the manner in which individual premises in a locality are managed, since it is 

possible that well-managed premises may act as a magnet for anti-social behaviour, 

or may eject a substantial number of customers who collectively produce disorder and 

nuisance to a degree which is unacceptable;” 

This view that the negative consequences of overprovision may be indirect and felt some way 

from the premises and may not be attributable to particular premises seems also to be the 

concern in the English Guidance- 

 

“ In some areas, where the number, type and density of premises selling alcohol for 

consumption on the premises are unusual, serious problems of nuisance and disorder may be 

arising or have begun to arise outside or some distance from licensed premises. For example, 

concentrations of young drinkers can result in queues at fast food outlets and for public 

transport. Queuing in turn may be leading to conflict, disorder and anti-social behaviour. 

While more flexible licensing hours may reduce this impact by allowing a more gradual 

dispersal of customers from premises, it is possible that the impact on surrounding areas of 

the behaviour of the customers of all premises taken together will still be greater in these 

cases than the impact of customers of individual premises. These conditions are more likely 

to occur in town and city centres, but may also arise in other urban centres and the suburbs.” 

 

Again this suggests that underlying overprovision is the concern not just with whether the 

grant of a particular licence but with whether this will add to problems in the area as a whole.  

  

This also seems to me to be reflected in the Scottish Government   Guidance which also talks 

about the new approach to overprovision as one   which:– 

 

“recognises that halting the growth of licensed premises in localities is not intended to 

restrict trade but may be required to preserve public order, protect the amenity of local 
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communities, and mitigate the adverse health effects of increased alcohol consumption 

resulting from growing outlet density.” 

It is in my view arguable that what a Board has to do is consider the likely impact on an area 

if a licence is granted. It may be that in some cases they can see an inconsistency. However in 

my view it is not necessary to approach matters with this test in view. Something less than 

inconsistency will suffice.  

If a Board considers there is at least potential for or a reasonable basis for concluding that 

there will be a risk of  adverse impact on the objectives or of an undermining of them, having 

regard to the size and capacity of the existing and proposed premises it can come to the view 

that there is a state of overprovision. It might be of note that at paragraph [16] of the Tesco 

case the Sheriff Principal referred as an example of “having regard” to the objectives in an 

overprovision case as the example of “a risk of public nuisance or harm to children”.  He did 

not use a test of inconsistency. He had in view questions of the potential for harm. This also 

seems to underlay what was done by the Glasgow Board in the next case. 

ANOTHER   TRIP TO TESCO 

Some of these issues were clarified in a recent case in which I acted as part of the legal team 

for the Board. This is Tesco Stores Ltd v. City of Glasgow Licensing Board, decided on 15
th
 

October 2012 and reported at 2013 SLT (Sh Ct) 75.  

Other points arise from this case which are worthy of comment-in particular the width of the 

discretion open to a Licensing Board in making an overprovision decision and also the extent 

to which a Board is bound by other decisions it has made in relation to overprovision in an 

area-including as here and unusually-the grant of another licence after the refusal of the 

licence under appeal.  

Tesco were refused a licence for a Tesco Express shop in Govanhill. This was not an 

overprovided area in terms of Board policy. However the Board decided on the merits of the 

case that there would be overprovision. It referred to there being other outlets in the area 

which was an area of socio-economic challenge. The latter view was based on the local 

knowledge of the Board. The Board decided in terms that there would be a cumulative impact 
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on the objectives even if the Tesco store itself would not breach the objectives ie grant would 

not be inconsistent with the objectives.    

 

When is a Tesco not just another off sales? The un-argued proposition 

Represented by the Dean of Faculty and Robert Skinner, Advocate, Tesco initially wanted to 

argue that  their mode of operation was such that they should not be treated as equivalent to a 

“pure off-sales” but that comparison should be limited to other convenience stores selling 

food and other grocery items.  That argument was not made at the appeal hearing but it is 

worthy of comment. It is not an unusual line. A possible response to it might be along the 

following lines. 

In this case the Board had regard to the terms of overprovision policy in determining locality 

for the purposes of overprovision.  A radius of 500 metres was chosen.  That radius approach 

was not challenged by Tesco and was consistent with existing case law (Lazerdale v. City of 

Glasgow District Licensing Board [1996] 4 SLLP 6 approved by the House of Lords in 

Caledonian Nightclubs Ltd v. City of Glasgow District Licensing Board 1996 SCLR 639, 

1996 SLR 451, 200 metres from application premises in a city centre locale). 

A radius of 500 metres is adopted in terms of 7.6 of the Glasgow policy and no challenge to 

that was brought by the agent for Tesco. 

It was for the Board to determine the contents of its policy statement after due consultation 

and the Board  was entitled to come to the view that it could consider the question of 

overprovision from the perspective of the categories of on-sales only, off-sales only or both 

on and off-sales.  This is noted in paragraph 7.7 of the policy. 

Furthermore the Board was entitled to consider whether within the off-sales category 

premises might be “reasonably distinguishable by … mode of operations such as 

supermarkets” and also that the Board could “have regard to those licensed premises in the 

locality which also offer that… mode of operation”. 
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The term “mode of operation” is not defined in terms of the Act.  It is a form of words chosen 

in a policy document created by the Board.  The meaning of those words and how they are 

applied to any given set of circumstances is a matter of judgment for the Board. 

The interpretation of a policy document is not the same as the interpretation of a statute or a 

conveyancing document. A licensing policy is a “soft-edged document.” As was said in a 

similar context:- 

“If the decision maker attaches a meaning to the words they are not properly capable of 

bearing, then it will have made an error of law and it will fail to properly understand the 

policy…  If in all of the circumstances the wording of the relevant policy document is 

properly capable of more than one meaning, and the planning authority adopts and applies 

the meaning which it is capable as a matter of law bearing, then it will not have gone wrong 

in law.” 

R v. Derbyshire County Council, ex parte Woods [1998] Env LR 290 as followed by the 

Supreme Court in  Tesco Stores Ltd v. Dundee City Council [2012] PTSR 983; [2012] 

UKSC 13 where Lord Reed said:- 

“This, in my judgment, is the underlying principle of law which Auld J. was putting into 

words in his judgment in Northavon D.C. v. Secretary of State for the Environment [1993] 

J.P.L. 761 . When discussing the meaning of the expression “institutions standing in 

extensive grounds”, the report reads at page 736:  

“The words spoke for themselves and were not readily susceptible to precise legal definition. 

Whether a proposed development met the description was in most cases likely to be a matter 

of fact or degree and planning judgment. He [the judge] said 'in most cases' because it was 

for the Court to say as a matter of law whether the meaning given by the Secretary of State or 

one of his Officers or Inspectors to the expression when applying it was outside the ordinary 

and natural meaning of the words in their context. See Gransden (E.C.) v. Secretary of State 

for the Environment (1987) 54 P.C.R. 86 , per Woolf J., as he then was (upheld by the Court 

of Appeal [1987] J.P.L. 465 ). The test to be applied by the court was that it should only 

interfere where the decision-maker's interpretation was perverse in that he has given to the 

words in their context a meaning that they could not possibly have or restricted their 

meaning in a way that the breadth of their terms could not possibly justify.”  
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The Board was and is best placed to assess what a mode of operation means or what a 

supermarket might mean.   It follows that the Board were entitled, in the exercise of 

administrative judgment, to regard Tesco as an off sales which fell to be considered alongside 

other off sales premises even although these other premises were pure “off sales.”  In other 

words contrary to the submission for Tesco at the Board they should not just be compared 

with the two “obvious” supermarkets which were licenced but with a wider pool, including  

“classic” or dedicated off sales. 

The policy did not go on to define how a mode of operation is to be approached.  “Mode of 

operation” is not defined. Nor does it offer any definition of what is meant by a supermarket.  

Accordingly the Board was not constrained by any particular established definition of what 

“supermarket” or “mode of operation” meant in approaching the issue of whether the 

application premises could be distinguished from other premises in the locality which is what 

Tesco tried to argue before the Board. 

 

The Guidance goes on to refer to there being a need for proper regard to be given to the 

contrasting styles of operation of different licensed operations and the differing impact they 

are likely to have on the promotion of the licensing objectives.  It notes that a policy which 

discourages premises where the primary activity is the consumption of alcohol may leave 

room for the introduction of licensed premises which are likely to produce positive benefits 

for the locality or which will have a neutral impact on those objectives. 

 

The Board would have been entitled to conclude that a key activity of the applicant premises 

was the sale for consumption on an off-sales basis of alcohol.  It is not a marginal activity.  It 

is plainly a significant part of their business model. The Guidance at paragraph 52 suggests 

that a Board must set out how it wishes to categorise premises by description as follows:- 

 

“52. The Board must decide how it wishes to categorise premises by description. While the 

single premises licence introduced by the Act removes the seven fixed categories available 

under the 1976 Act system, it is still possible to differentiate premises according to the 

facilities which they provide for the sale and/or consumption of alcohol. For example: 

• "vertical drinking establishments" are distinguishable from those catering 

predominantly or exclusively for persons taking meals; 
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• nightclubs are likely to have a more significant impact on town centres, city centres 

and communities than concert halls and theatres, although all may have a large 

capacity and provide entertainment; 

• the Licensing Board would be entitled to decide that premises specialising in adult 

entertainment such as lap-dancing and pole-dancing were entirely distinct from other 

entertainment venues; 

• in recent years, "chameleon" premises have developed in which the facilities offered 

during the day are markedly different from those provided in the evening, with, for 

example, a switch from a food-led operation to a nightclub style of operation; 

• a town or city centre hotel may have little or no impact on the licensing objectives and 

produce benefits for tourism and the local economy, while a hotel in a residential 

area with few letting bedrooms and extensive bar facilities may have a negative 

impact on the amenity of local residents; 

• in rural areas a hotel whose trade is mainly derived from bar sales may provide a 

valuable local function; 

• large supermarkets serving catchment areas larger than the localities in which they 

are situated and delicatessens selling speciality foods with a limited range of wines 

and spirits for consumption off the premises can be distinguished from shops devoted 

to off-sales and local convenience stores selling a general range of groceries. 

Convenience stores may provide an essential local service in some communities, 

particularly those with an elderly population where transport considerations make it 

difficult for residents to take advantage of more extensive shopping facilities available 

at large supermarkets in adjoining localities.” 

 

The last bullet point in the Guidance suggests that it is open to a Board to draw a distinction 

between large supermarkets or delicatessens and shops devoted to off-sales and local 

convenience stores selling a general range of groceries.   

 

The materials produced by Tesco  emphasised that the application premises are in the form of 

a convenience store with characteristics more akin to a smaller convenience store operation 

than a supermarket.  The document “Tesco Express-supporting local communities” describes 

a typical Tesco Express as a “small convenience store around the size of a tennis court”.  The 
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document emphasises that this is a “local shop for local people” and that two thirds of the 

customers in Express Stores are “very local people and come from within one kilometre”. 

 

In terms of the Guidance it is apparent that a distinction is capable of being drawn between 

large supermarkets serving catchment areas larger than the localities in which they are 

situated and shops devoted to off-sales and local convenience stores selling a general range of 

groceries. 

 

Nothing different was offered here in terms of the sale of alcohol.  No attempt was made to 

distinguish these premises from other off-sales in terms of the sale of alcohol.  The emphasis 

on the sale of food was misconceived, at least in the context of the convenience store model.  

This was the point stressed in the Statement of Reasons-that Tesco were not offering anything 

different in terms of the sale of alcohol from existing dedicated off sales outlets. 

 

The sale of food may distinguish the premises from other outlets which sell only alcohol but 

it is the potential for harm from the sale of alcohol   which the Board is concerned with and 

the Board was reasonably entitled to conclude that no substantial distinction could be drawn 

on the material that was placed before it which had a bearing on the key question which it had 

to address, the regulation of the sale of alcohol.  

 

That is why the Statement of Reasons made the point that:- 

 

“nothing had been said which made these premises readily distinguishable from the other 

off-sales licensed premises insofar as the sale of alcohol was concerned.” 

 

The Guidance is consistent with the approach taken by the Board. This is clear when the 

Statement of Reasons says: 

 

 “the board considered that the reference in Section 23(5)(e) to “licensed premises, or 

licensed premises of the same or similar description” did not require it to go beyond looking 

at those premises which operated in a similar way with regard to the sale of alcohol  to that 

of the applicant premises and therefore it was not required to go so far as to distinguish the 

premises from others based on the sale of, and range, of other non-alcoholic products and 

services which may be available within the applicant premises.  In the view of the Board, to 
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do so, would undermine the intention of Section 23(5)(e) and the general principles 

associated with overprovision”. 

 

 

 

The Guidance says that it is: 

 

“still possible to differentiate premises according to the facilities which they provide for the 

sale and/or consumption of alcohol”.  

 

Again the emphasis is on the facilities for the sale or consumption of alcohol which forms the 

basis of any appropriate distinction.  The Board acted consistently with the Guidance in 

taking the approach they did which emphasises that the distinction should be draw in relation 

to the “facilities” which are provided for the sale and/or consumption of alcohol”.  

 

The issues that were decided by the Sheriff 

 

On to the meat of the case that was argued. Here the  Board considered that, if the application 

were granted, there would be an overprovision of licensed premises of the same or similar 

description within the locality which required the application to be refused in terms of section 

23(5)(e). 

Tesco   sought to have the decision reversed, failing which, for the matter to be remitted to 

the Board for reconsideration.  

Tesco submitted that the 2005 Act amounted to sea change in the approach of licensing 

boards from that under the Licensing (Scotland) Act 1976, and section 23(4) of the 2005 Act 

required the Board to consider whether any of the grounds of refusal applied and, if not, it 

had to grant the application; the test was overprovision "as a result of" the application and it 

had to be in the context of the 2005 Act licensing objectives in respect of which the Board 

had to act reasonably, and in doing so, act consistently in applying policy, and the statement 

of reasons had to disclose to the objective reader the process by which the decision was 

arrived at, all of which Board had failed to do. Tesco also argued that a subsequent grant of a 
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premises licence for Liquor City off sales a few months after the refusal showed that the 

Board had acted unreasonably in refusing the Tesco application.   

They also argued that the Board had breached natural justice by referring to local knowledge 

when that had not been an issue before the Board. To be fair to the Board, their policy did 

refer to the Board being able to rely on local knowledge. It was an issue Tesco could expect 

to come up. The Sheriff was not impressed by the claim of procedural unfairness. 

The appeal was refused. In summary Sheriff Ross held that   the challenge based on alleged 

inconsistency had to fail where the mere existence of two differing decisions did not by itself 

demonstrate illogical inconsistency and even if it did, the existence of inconsistency in the 

present circumstances was not sufficient to demonstrate unreasonableness of decision. It was 

generally desirable that decision makers, whether administrative or judicial, acted in a 

broadly consistent manner but each decision had to be taken on its own merits.  

He was also of the view that assessments under section 23(5)(c) and (e) were two separate 

and distinct tests thus the Board's consideration of overprovision and of the licensing policy 

statement separately, was not a defect in their decision making, and Tesco's submission that 

the assessment of overprovision under section 23(5)(e) had to expressly incorporate an 

assessment of the licensing objectives had to be rejected where the objectives were only 

directly relevant under section 23(5)(c). In so doing he applied Buzzworks.  

Lastly he held that the Board had set out its reasoning to an adequate standard to satisfy the 

test and the particular reasoning allowed an informed reader to be in no real doubt as to the 

basis of its decision.  

Let us unpack this a little more. 

The adequacy of reasons in a overprovision case — the law as stated by Sheriff Ross 

“54 The remainder of the pursuer's submission is that the defender failed to disclose 

what local knowledge it had treated as material, and that it failed to give sufficient 

reasons so that the informed reader would be left in no real and sustainable doubt 

as to what it had relied upon. In my view, these are two sides of the same coin — it 

requires that the defender specifies the facts founded upon, then explains why 

those facts led to the decision to refuse the application. I propose to treat these 

two points together, as both relate to the overall requirement to give reasons. 

55 A licensing board's duty to give adequate reasons is not in dispute. The duty is set out in 

Wordie Property Co Ltd v Secretary of State (above). The test for adequacy is that there has 
to be:  
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“proper and adequate reasons for a decision so that the decision left the informed 

reader in no real and substantial doubt as to what the reasons for it were and what 
were the material considerations which were taken into account in reaching it”. 

56 This formula was applied to the decisions of licensing boards in Mirza v Glasgow District 

Licensing Board , (above), and was later approved in Calderwood (above) and applied in 

Ritchie v Aberdeen City Council 2011 SC 570 . Whether the reasoning process amounts to 

providing adequate reasoning is a matter of fact and degree. In assessing whether fact and 
degree, I have taken into account the following:—  

57 First, the wording of the 2005 Act requires that the defender “consider and 

determine” the application. No quality of decision-making is imposed, and the only 

strictures are as to what material must be considered, namely the grounds of 

refusal ( section 23(4) ). Further, under section 23(4)(b) , refusal must result if the 

defender “considers” that overprovision would result. No content is given to 

“considers”, and no stipulation is made as to amount or quality of explanation. In 

drafting the 2005 Act the legislature did not attempt to impose any higher quality of 

reasoning or transparency than the pre-existing common law standard. It is also of 

some interest that the 2005 Act does not require the board to set out the reasons 

for designating overprovision under section 7 ; it requires the board only to have 

regard to (i) numbers and (ii) capacity of premises in the area, and (iii) to consult 

with a named list of people. It does not impose requirements of transparency in 

reaching that decision. It is not easy to see why the section 7 exercise would differ 

in such requirements from the section 23 exercise. The 2005 Act does not assist any 

submission that reasoning must be framed in precise terms or identify specific 
milestones in the reasoning process.  

58 Secondly, the defender is a committee:  

“under a procedure which is clearly to be intended to informal and not to be carried through 
with the precision of a court of justice … ” ( Crofton Investment Trust Ltd at page 967).  

It is not obliged, for example, to limit itself to the submissions made or evidence presented, 

but may draw upon its own knowledge of an area, whereas a court could not. It may rely on 

local knowledge in drawing inferences from the material before it. Imprecision is, accordingly, 

acceptable, provided the decision is reasonable in the overall circumstances. The reasoning of 

Pagliocca was limited to specific, material information of which the applicant may not be 

aware; it does not require specific reference to facts which are within the generality of the 

material classed as “local knowledge” — this is available to a board without further 

specification. It follows that, provided the court can discern an explanation from the basic 
facts referred to by in the board's statement of reasons, the decision will stand.  

59 Thirdly, the required depth of reasoning, or of transparency, can be assessed 

from the leading authorities of Caledonian Nightclubs Ltd and Mirza , taken with the 
other authorities. In particular:—  

60 In Caledonian Nightclubs Ltd , the board's reasoning (reported at page 31), was 

limited to referral to the submissions made, upon which the board decided, 
following the structure of the statute:  

  “(1) that the locality in this case should be regarded as being within a radius of 

two hundred metres of the proposed licensed premises and (2) that the number of 

licensed premises within that locality … would result in the over-provision of 

licensed premises”. 

61 The explanations for those views were limited. The board explained their 

decision to limit the “locality” to a two hundred metre radius on the basis that they:  
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“considered that any wider definition of locality in this case was impractical and 

unrealistic from the point of view of the board reasonably carrying out the 

obligations … to address whether there was over-provision of licensed premises in 

a particular locality”. 

62 The explanation for the decision on overprovision was not explained further. The 

House of Lords had no difficulty in approving the board's decision. Lord Jauncey 

was content to state that “Determination of the appropriate locality for the purpose 

of section 17(1)(d) must be a matter peculiarly within the experience and expertise 

of licensing boards with their local knowledge … “(at page 34F). I note particularly 

that no fault was found with the apparent lack of explanation of the words 

“considered”, “impractical” or “unrealistic”, which of course are not particularly 

informative to the objective reader. They were nonetheless approved by the House 
of Lords in the context of the overall material available. 

63 In Mirza , the circumstances were very similar to the present case. As reported, 

the reasoning given by the board (set out at page 452) was, having selected a 500 

metres radius as “reasonable” and in accordance with its “normal practice”, that 
they were:  

“satisfied having regard to (i) the number of licensed premises … and (ii) the 

distances of the existing off-sale licences from the application site and having 

considered the foregoing information against its own knowledge of the locality, that 

the grant of this application would result in the over-provision of licensed premises 
… ”. 

64 The sheriff upheld a submission that these grounds did not set out proper and adequate 

reasons, because no reason or explanation was given for the board's conclusion, and there 

was no specification of the board's own “knowledge of the locality”. That decision was 

overturned in the Inner House. In doing so, the Court noted the decisions of Caledonian 
Nightclubs Ltd and Pagliocca and accepted that the board had given adequate reasons:  

“They have made it plain … that the conclusion that the grant of the application would result 

in over-provision was arrived at because of the number of existing off-sale licences, and the 

distances of these off-sale licences from the site of the proposed development, and because 
of their own knowledge of the locality … ” (at page 458B). 

65 The Court went on to say:  

“In our opinion, the approach of the board in the present case has been in accordance with 

the approach set out by the Lord President in [ Chung ] and approved by Lord Jauncey in [ 

Caledonian Nightclubs Ltd ] … In his note, the sheriff appears to accept that each of the 

factors referred to above on its own explains nothing. That may well be so, but in our 

judgement when the factors are all taken together, they afford a sufficient reason for the 

board's decision. In all the circumstances we are satisfied that in the present case the board 
have given a sufficient explanation for their reasons … ” (at page 458 E to G) 

66 The sheriff in Mirza appears to have fallen into error for taking exactly the same 

view of the reasoning which the pursuer urges in the present case. It is true, as the 

Inner House accepted in Mirza , that to move from the basic facts (number and type 

of premises, type of area) to the conclusion (overprovision) “explains nothing” by 

itself. What is missing is any discussion of how the facts have been assessed as 

properly supporting the conclusion. Nonetheless, the Inner House accepted the 

adequacy and rationality of the reasoning despite the fact that “each of the factors 

… on its own explains nothing”, on the basis that “all factors taken together” 
afforded a sufficient reason.  
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67 Bearing in mind the limited level of reasoning which the Courts found to be 

acceptable in these authoritative cases, I turn to consider the detail of the present 
decision.” 

This is important for Boards. After careful analysis of the cases decided under the 1976 Act 

Sheriff Ross was not persuaded that the reasoning process was any more elaborate under the 

2005 Act.  

 

Under the 1976 Act it was ultimately held that it was “no longer relevant to examine in a 

particular way in which each licence holder is in fact operating the premises for the time 

being or to consider the particular facilities which the applicant proposes to provide” – see 

Chung v Wigtown District Licensing Board 1993 SCLR 256, 1993 SLT 1118 which 

approach was approved by the House of Lords in Caledonian Night Clubs Limited v City of 

Glasgow District Licensing Board 1996 SC (HL) 29.    

 

Under the latter case a Board was entitled but not bound in appropriate circumstances to 

consider the facilities provided by the licence per Lord Jauncey.  “What they are no longer 

required to do is to consider varying qualities or methods of provision of the authorised 

facilities provided by different holders of the same type of licence”. 

 

Although the approach has changed under the Act, the House of Lords went on to note that 

section 17(1)(d) on overprovision of the 1976 Act  a conferred  “wide discretion” on a board. 

Further following Latif v. Motherwell District Licensing Board 1994 SLT 414, the Board 

was to be credited with knowledge of its own area, together with expertise and experience in 

dealing with matters such as overprovision.  

 

The view that the Board has a wide discretion to determine the question of overprovision is a 

long established principle of Scottish Licensing law.  In Walsh v. Magistrates of 

Pollokshaws 1907 SC (HL) 1, the renewal of a licence was refused on the ground that the 

“district was congested”.  In the opinion of Lord Davey, the licensing court had been 

“entitled to form the opinion, based on their local knowledge and enquiries…and that a 

number of licensed houses in the town was in excess of the reasonable requirements of the 

inhabitants”. 
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Nothing in the structure of Section 23(5) (e) of the Act as a whole can be reasonably taken as 

delimiting or reducing the scope of the discretion afforded to the Board in assessing whether 

a state of overprovision arises. The issue is essentially one of broad judgment. Detailed 

reasoning as to why a state of overprovision exists does not appear to be required. Provided 

the Board gets the facts right the level of reasoning would appear to be no greater than that 

under the 1976 Act.   

 

 The use of local knowledge and assessment of overprovision has been recognised by the 

Inner House – Mirza v. Glasgow District Licensing Board 1996 SC 450, 1996 SCLR 815, 

1996 SLT 1029.   

 

Sheriff Ross appears to have endorsed this approach and his decision as a whole seems to 

give comfort to Boards in terms of the width of judgment or discretion that it enjoys in 

making an assessment on overprovision.  Boards would not appear to be trammelled in the 

exercise of that discretion by the need for overly technical reasoning.  

 

Each   of the factors in the statement of reasons may not in themselves explain why there was 

a state of overprovision. However provided the factors were not self- evidently irrational, 

they could stand as markers on the way to an ultimate conclusion that a state of overprovision 

existed.  His view is that although a Board has to provide a reasoning process on why there is 

overprovision, by reference to factors, it does not need to indulge in any analysis of why 

these factors lead to a finding of overprovision.    

 

I shall come back to this later when I come to examine the ultimate conclusion reached by the 

Sheriff on the reasons given by the Board.    

The requirement to act consistently 

“42 The pursuer's submission did not go as far as to say the defender was bound by its own 

decisions, but did rely on inconsistency as an indicator of irrationality or unreasonableness. 

On the facts, the defender granted an application in respect of nearby premises (Sainsburys, 

482 Victoria Road) on 15 November 2011. The pursuer's application for the Premises (440 

Victoria Road) was heard on 12 December 2011 and 23 January 2012, when it was refused. 

Thereafter an application for Liquor City (364 Victoria Road) was granted on 20 February 

2012. The pursuer relies upon there being no indication that local conditions had changed, 
and that the apparently inconsistent decision of 20 February 2012 was unexplained. 

43 I do not agree that the apparently inconsistent decision of 20 February 2012 is sufficient, 

whether by itself or taken together with the overall circumstances, to demonstrate that the 
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defender has acted in a manner in which no reasonable board would. Leaving aside any 

complaint of lack of reasoning (discussed separately, below), the mere existence of two 

differing decisions does not demonstrate inconsistency. Even if it did, the existence of 

inconsistency in these circumstances is not sufficient to demonstrate unreasonableness of 
decision. 

44 On averment, the defender made differing decisions on 23 January 2012 and 20 February 

2012. That is a sample of two. It does not by itself demonstrate illogical inconsistency. 

Further, there are distinct differences between the two applications. On the basis of the 

transcript (production 5/10), the latter was in respect of premises which had previously 

operated for 30 years, and was currently operating on occasional licences for the previous 

four months. There were no objections during that four month period. The premise had been 

licensed for 38 years and was operating “entirely satisfactorily”. In the absence of more 

detailed study, it is impossible to identify whether the pursuer's application and the Liquor 

City application fall to be regarded as so similar as to require the same decision to be made. 

No such analysis was presented in submission. As the defender points out, the Sainsbury's 

application was granted several months prior to the present application, and so was based on 

different facts. The subsequent application by Liquor City could not retrospectively invalidate 

this decision. The Liquor City application had several important differences to that of the 

pursuer. That is sufficient to defeat any submission based on prima facie unreasonableness. 

It is for the pursuer to demonstrate that no reasonable board would have decided the two 

applications in the way that the defender did, and on present material they have not done 
that. The “consistency” point fails at this stage.  

45 As to the authorities relied upon, the case of Cashley is not sufficient to sustain the 

pursuer's position. In Cashley , there was a clear failure to act consistently, when several 

applications were presented at a single meeting, and one singled out for refusal without any 

discernible rational basis. It is not difficult to see, on the facts, there was a clear prima facie 

case of unfairness. The present case falls well short of that. In my view the defender is 

correct in stating that the approach to be taken by the court was set out in Loosefoot 

Entertainment Ltd v Glasgow District Licensing Board 1991 SLT 843 , in which the Inner 

House stated, applying the decision of the Sheriff Principal in Kieran v Adams (1978, 
unreported) , that it was:  

“quite clear that it is no part of the court's duty to exercise a general supervision over the 

decisions of the board to ensure that they are uniform. The Act has left all matters of fact to 

licensing boards and the sheriff is entitled to interfere with them only to the very limited 

extent allowed by [provisions of the 1976 Act] … Its purpose is to enable a sheriff to correct 
decisions which are on the face of them arbitrary, capricious or perverse … ” (at page 845). 

46 While consistency might be laudable, inconsistency is only challengeable if unreasonable. 

It is generally desirable that decision-makers, whether administrative or judicial, should act in 

a broadly consistent manner, but each decision must be taken on its own merits alone (Lord 

Bingham of Cornhill in R(O'Brien and others) v Independent Assessor [2007] UKHL 10) . As 
the Court of Appeal stated in R v Birmingham City Council [1990] 1 All ER 1026 :  

“if the reasons given are rational, that is to say properly relevant to the ground for refusal, 

then the court cannot interfere. I believe this to be the true protection for a licence holder 

applying for a renewal against a wayward and irrational exercise of discretion. The fact that in 

previous years the licensing authority did not choose to invoke those reason for refusing to 
grant or renew the licence does not make the reasons irrational.” (per O'Connor LJ at 1036). 

47 It follows that the challenge, so far as it is based on alleged inconsistency, must fail. 

Sheriff Ross plainly considered that the fact that the Board had granted an off sales licence 

after refusing this one took them nowhere. He did so though against a background of there 
being no argument presented that Liquor City could not be distinguished from Tesco.   
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The approach of the Sheriff fits with earlier decided Scottish licensing law. It is no part of the 

“court’s duty to exercise a general jurisdiction over the decision of the board to ensure that 

they are uniform”-see Kieran v. Adams, 7 February 1978 Glasgow Sheriff Court per the 

Sheriff Principal. There is no requirement that each case is dealt with precisely in the same 

fashion as a predecessor-McLeod v. City of Aberdeen District Council 13 February 1992, 

unreported. This is not a case where at the same meeting of the Board and on essentially the 

same facts a different result was reached-see Cashley v. City of Dundee District Council 

1994 SCLR 6; 1994 SLT 1111. Cashley was relied on by Tesco.   

Putting matters broadly, the composition of a Board can vary from meeting to meeting.  The 

same people are allowed to change their minds. 

Essentially Tesco did not   put before the Court any or sufficient material to show that the 

circumstances in that later case were identical. Even if they were it is quite arguable that there 

would be no necessary irrationality.  

Further as stated there was a relevant trading history and historical background to the Liquor 

City application.    

The relevance of the licensing objectives and reasoning 

On this issue the Sheriff made a number of important findings in light of the earlier Tesco 

case and Buzzworks.  

“48 The pursuer's second submission relies, in part, on the alleged necessity of applying the 

licensing objectives. The licensing objectives set out at section 4 of the 2005 Act. Under the 

scheme of the 2005 Act these are relevant, for present purposes, under section 6 (indirectly) 
and under section 23 (directly).  

49 Section 6 sets out the obligation upon a local authority to publish a statement of licensing 

objectives, (and an extract from the defenders' Licensing Policy Statement forms number 5/3 

of process). Any statement of licensing objectives requires to seek to promote the licensing 

objectives ( section 6(3)(a) ). The licensing objectives therefore have an indirect effect on all 

decisions made, because the board, in exercising their function, must have regard to the 
statement of licensing policy ( section 6(4) ).  

50 Section 23 states that the licensing objectives are also directly relevant in determining any 

licence application. However, they provide the test under only one of the five grounds for 
refusal, namely:    

“(c) that the Licensing Board considers that the granting of the application would be 
inconsistent with one or more of the licensing objectives”. 



26 

 

That is the limit of their direct relevance to the determination procedure. The remaining 

grounds (a),(b),(d) and (e) are separate and distinct grounds, and do not refer to the 
licensing objectives.  

51 It follows that I respectfully agree with the decision in Buzzworks Leisure Ltd v South 

Ayrshire Licensing Board 2012 SLT 442 , where the temporary judge decided that the 

assessments under sections 23(5)(c) and 23(5)(e) were two separate and distinct tests. In 

declining to follow the decision in Tesco Stores Ltd v Aberdeen City Licensing Board 

(unreported, 1 June 2010, Sheriff Principal Young) , the temporary judge identified that it 

could not be a failure, in assessing overprovision under section 23(5)(e) , not to base that 

decision also on an assessment of the licensing objectives. It was not correct to say that 

there can only be overprovision if the application is also inconsistent with the licensing 

objectives. It follows also that I reject the pursuer's submission to that extent. In the present 

case, the defender considered overprovision, and had regard to the Licensing Policy 
Statement, separately. That, was not, however, a defect in their decision making.  

52 I can agree with the pursuer's submission to the extent that overprovision must be seen in 

the context of the 2005 Act objectives. However, this is not a direct process but an indirect 

one. The defender's duties are expressly provided for: if it has had “regard to the licensing 

policy statement” ( section 6(4) ), it has done all that is required of it in this respect. It is not 

claimed that the defender failed to do this. It will be noted that, in consulting its own 

Licensing Policy Statement under section 6(4) , a board is already, indirectly, ensuring that 

the criteria considered are consistent with the licensing objectives (see section 6(3)(a) ). In 

the present case, the defender has expressly included this check in their drafting of the 

Licensing Policy Statement (production 5/3), at paragraph 7.5. It is plain that they had the 
licensing objectives in mind.  

53 I therefore reject the pursuer's submission to the effect that the assessment of 

overprovision under section 23(e) must expressly incorporate an assessment of the licensing 

objectives. The licensing objectives are only directly relevant under section 23(c) . Even if I 

were wrong in this understanding of the law, the defender has in fact taken them into 

account, in that they have had regard to their own Licensing Policy Statement, which 

incorporates both the licensing objectives and the requirement to have regard to the licensing 
objectives.” 

This approach makes it plain that in an overprovision case that there is no inconsistency does 

not mean there is no overprovision. It is a separate issue. 

It is also clear that the Sheriff had no difficulty with the cumulative impact approach referred 

to in the statement of reasons.   

He stressed that the objectives had been taken into account in terms of licensing policy which 

itself reflected what the Board considered the objectives to require.  It was enough that the 

Board had regard to the objectives through this indirect route of policy. It did not, as argued 

for by Tesco, need to address policy directly and as a distinct exercise. 

 

In saying that I would observe that the Glasgow Board had a which policy already expressed 

the concern that although the area was not one which was overprovided, it was one where the 

Board had concerns over the number of off sales outlets.  
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He stressed that whether there was overprovision was very much for the “consideration” of 

the Board. Contrary to the submissions of Tesco he rejected the line that there was a specific 

process of reasoning that had to be followed. To that extent the case might be seen as almost 

going back to the 1976 Act and the area of broad judgment open to the Board under that Act 

in overprovision cases. Indeed he relied on cases decided under that Act to emphasise that 

overprovision was very much a matter for the discretion of the Board. 

 

Here the Statement of   Reasons made it clear what was in issue was that number of premises, 

proximity of them, capacity and local knowledge of the socio-economic challenges in the 

locality. The Board was entitled to conclude there would be overprovision based on the facts 

it referred to. These were the stepping stones on the way to a conclusion. The Board made a 

judgment call on overprovision.  

 

What is striking of course is that the area in question had not been declared overprovided 

following upon a careful consultation exercise. Nevertheless that Board could still form a 

view at a hearing that a particular application would lead to overprovision.  

 

This does seem to suggest that although an overprovision policy needs a clear evidential basis 

as per the Guidance from the Ministers, it does not follow that a Board cannot rely on broader 

and more general concerns about an application in holding that there could be a question of 

cumulative impact on an area and even where one cannot say that there would be 

inconsistency with any of the objectives. There may be a sufficient evidential basis on the 

material before the Board including, it would appear, relevant local knowledge of local 

conditions. 

 

Accordingly even where premises are well run a Board can still consider the overall impact 

they may have in an area which already has a high outlet density.    

Decision on adequacy of reasons 

This was all drawn together in his consideration of the Statement of Reasons. 

As the Sheriff noted:- 
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“68 On the averred facts, the defender discussed at length the various considerations 

raised by the pursuer's application. These can be read in the transcripts of the 

meetings of 12 December 2011 (5/5) and 23 January 2012 (5/7). The earlier 

Sainsbury's application met a community need at the time, following the closure of 

the Post Office (5/5, page 64). There is repeated reference to the risk of social 

harm from alcohol and the impact of overprovision. There is reference to the 

content of letters of objection. In the written statement of reasons (5/8) the 

defender notes the existence of seven other licensed premises within 500 metres 

radius, the reasonableness of choosing this radius as “locality”, and that it requires 

to consider each case on its individual merits. It notes that some objections, and 

part of the submissions made in meeting, fall to be disregarded as irrelevant for 

licensing purposes. It explains why it considers comparison with off-sales premises 

was appropriate. It notes that the anti-social behaviour report was limited to a 50 

metre radius and therefore added little to the debate. It notes its own familiarity 

with the area, and that at least one specific site visit has been made. It noted “with 

concern” the existence of the other seven licensed premises, that this was already a 

“sufficient” number with “a substantial off-sale capacity in a residential area out 

with the City Centre”. 

69 The anti-social behaviour report is noted, as is its limited scope. The reasons 

also note that the area “was known to members of the Board and many others as 

an area which suffers from high levels of unemployment, social deprivation and 

anti-social behaviour”. Accordingly in its view, the application would result in 

overprovision in terms of both number and capacity of premises in a “residential 

area well known for its social and economic challenges”. In particular:  

“… it was aware from its own local knowledge that the cumulative impact of 

licensed premises, particularly in a residential area such as this, can lead to public 

nuisance and disorder and public health issues due to the increased availability of 

alcohol and therefore it is important that the Board properly has regard to the 

existing number of licensed premises … These issues are set out in paragraph 7.5 of 

the Licensing Policy Statement with regard to its general concern … and the general 
impact this has on anti-social behaviour and public health related issues.” 

70 The decision was then refused on the basis of (i) the number of licensed premises; (ii) 

information about proximity; (iii) the total off-sales capacity and (iv) the defender's own local 

knowledge of the locality and its social and economic challenges, leading to a view that there 
was overprovision. I refer to the full text for relevant detail. 

71 From the foregoing, it is apparent that the defender has set out reasons for its 

decision, and has identified the facts upon which those reasons were based. It has 

explained that it considered the licensing policy and the objections, the extent of 

the locality affected, the nature of the population within that locality, and the 

number and type of similar businesses. It has explained that overprovision of 

licensed premises can lead, on its own experience, to public nuisance and disorder 

and public health issues. It has explained that is familiar with, and has visited, the 

locality to assess the nature of that locality, and has applied that knowledge in 

arriving at its decision. There is accordingly, in my view, a process of explaining the 

base facts relied upon, explaining the reasoning applied to those base facts, and 
how that process led to the decision to refuse. 

72 One could legitimately, in my view, summarise these reasons as follows:—  

“The existence of too many licensed premises leads to an undue availability of 

alcohol which, in a residential city-centre area with such socio-economic problems, 

and on the basis of ordinary experience, is liable to lead to public nuisance and 

disorder and public health issues.” 
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73 In my view, that is a logical and reasoned position. If, having had regard to the 

appropriate considerations under section 23(5)(e) (which is not disputed), the defender 

concludes that there is overprovision, the defender has no option but to refuse ( section 

23(4)(b) ).  

74 The only remaining question is whether the defender has explained matters to an 

appropriately informative degree, to satisfy the test of leaving the “informed reader in no real 
and sustainable doubt” ( Wordie Property Co ). “ 

75 In my view, on the basis of the foregoing, the defender has set out its reasoning 

to an adequate standard to satisfy the Wordie Property Co test. The pursuer 

demands a standard appropriate to a court, not to a licensing board. Unlike a court 

judgement, it is sufficient for a board to make a value judgement. The defender's 

use of language is wholly consistent with the language of the decisions in 

Caledonian Nightclubs Ltd and Mirza , and the approach is also similar. From these 

two authoritative cases, I note that the wording used there was no more specific or 

informative than in the present case. The question of reasonableness is assessed on 

the basis of “all factors taken together” in the sense used in Mirza .  

76 The pursuer complains that there is no means of knowing what the board were 

considering. I do not agree with that submission on the facts. The particular reasoning given, 

as I have attempted to summarise above, does allow an informed reader to be in no real 

doubt as to the basis of the decision. The protection given by the courts to the pursuer is 

against an arbitrary or capricious decision. It is for the pursuer to meet that standard in order 
to overturn the decision:  

“[Provided that] the reasons given are rational, that is to say properly relevant to the ground 

for refusal, then the court cannot interfere. I believe this to be the true protection for a 

licence holder applying for a renewal against a wayward and irrational exercise of discretion.” 
(per O'Connor LJ in R v Birmingham City Council , at 1036, CA).  

“The [1976] Act has left all matters of fact to licensing boards and the sheriff is entitled to 

interfere with them only to [a] very limited extent … Its purpose is to enable a sheriff to 

correct decisions which are on the face of them arbitrary, capricious or perverse … ” ( 

Loosefoot Entertainment Ltd at page 845).  

77 The pursuer has not shown that the decision is of such a nature, and it follows that the 

appeal must be refused.” 

This is a very striking approach. Here we have an example of one Sheriff taking the view that 

ordinary experience entitles a Board to decide that the undue availability of alcohol in an area 

experiencing challenge can have an impact on public health or public nuisance.  

Cumulative impact is used by a Board without adverse comment by the Sheriff. The Board 

should have regard to section 7 policy but is not bound by it. It can have regard to local 

knowledge and experience. His judgment stresses the nature of the value judgment involved 

here.  

Bear in mind that this was a decision taken where the Board had not determined the area was 

already over-provided in terms of policy.  It was made on the merits and to a great extent 

these merits appeared to have been a policy statement which expressed general concern over 
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the number of off sales in the city but also the local knowledge-essentially the experience –of 

elected councillors.  

Plainly Sheriff Ross was not persuaded by the arguments on the adequacy of reasons. He 

rejected the argument that overprovision assessment had to follow upon and expressly 

incorporate an assessment of the licensing objectives.  

He declined to follow the Tesco Aberdeen case and preferred the Buzzworks approach. One 

does not need to consider inconsistency as being established before one can consider 

overprovision. They are distinct tests. Questions arising from the objectives can inform the 

decision on overprovision. Here the cumulative impact on health, public nuisance and 

disorder was a relevant consideration the Board could give weigh to. It did not consider that 

there would be any inconsistency with section 23(5) (c). It could still refuse under section 

25(5) (e). 

CHECKOUT TIME 

Overall the second trip to Tesco offers those concerned about overprovision considerable 

scope for argument   on how overprovision should be approached with a view to securing a 

refusal and a decision from a Board which will withstand judicial scrutiny. 

It also sets out, following upon a comprehensive review of the law, what is and is not to be 

expected of a Board when approaching the task of formulating a statement of reasons.  

The judgment is not a template to be followed in a slavish manner but is clear statement of 

the law on the standard of reasoning which a Board should try to meet. 

(c) Scott Blair, Advocate  

Terra Firma Chambers 

September 2013 
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