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1. Break clauses and irritancy clauses allow the parties to a lease to specify 

within the terms of the agreement itself that the lease might be 
terminated before the expiry of its full term.  They can however contain a 
number of traps for anyone trying to use them if there terms are not 
considered carefully and the correct procedures are not followed. 

 
Break clauses – the compliance principle 

2. A break clause may specify a procedure for service of a notice under that 
clause, but if it does not the general provisions in the lease for serving 
notices will apply.  Whatever particular requirements the lease contains 
in order to take advantage of the break clause, these requirements must 
be strictly adhered to.  It does not matter that the other party 
understood what was intended, as a failure to follow a condition for 
service of the notice is not the same thing as a defect in the wording of 
the notice which might be ignored because the intent of the notice can be 
understood by the ‘reasonable recipient’.  The question of interpretation 
of the notice is a secondary question to whether the basis which 
empowers the sending of the notice has been complied with. 
 
Frequently encountered conditions 

3. If the lease does not contain a deeming provision about delivery, it is as 
well to assume that a recorded delivery letter will take two business days 
to be delivered.  Where the period of notice to be given is ‘not less than’ 
a specified period before the break date, the day of receipt of the notice 
and the specified break date are left out of account. 

 
4. The principle of strict compliance does not mean that the landlord is 

entitled to found on earlier breaches of the lease which have been 
corrected by the tenant.  It does mean though that if the tenant had 
previously been in breach of an obligation under the lease and had not 
paid in full any penalties or interest that had accrued as a result of that 
breach, the tenant may not be entitled to exercise the option to 
determine the lease.  It does not matter that any outstanding sums, for 
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example by way of unpaid interest on earlier late rental payments, are 
modest. 

 
5. It is not uncommon that the termination date specified by the break 

clause and the rent payment dates do not coincide.  Rent payments are 
usually paid in advance, and it is highly likely that at least some of the 
rent due under the lease will post-date the break date.  This does not 
mean that the tenant is entitled to apportion the rent and only pay the 
amount of rent specified in the lease up to the termination date.  Nor is 
the tenant entitled to recover rent paid in advance of the break date 
which covers a period after the break date. 

 
6. The case of Res Re II A LLP v CBS Outdoor Ltd1 highlights how 

important it is for the landlord to be clear and precise as to what any pre-
conditions are, or risk that they will not be binding on the tenant.   

 

7. A tenant’s failure to complete minor repairs before the break date may be 
another trap for the tenant, as the tenant will not have put the landlord 
into vacant possession of the lease subjects.  ‘Vacant possession’ means 
that the property is to be empty of people and that the landlord is able to 
assume and enjoy immediate and vacant possession, occupation and 
control.  It must also be free of the tenant’s moveable property.  This 
does not mean that if the tenant leaves behind a single bag of rubbish 
this will invalidate the break notice, as the obligation to give vacant 
possession is only likely to be breached if any items left by the tenant 
substantially prevent or interfere with the enjoyment of the right of 
possession of a substantial part of the property. 

 
Assignability of break clause rights 

8. A break clause would usually limit the use of the break clause to the 
named tenant in the lease.  Unless the wording of the break clause or 
assignation document makes it clear, that break clause will not be 
assignable to a successor tenant, or available again to the original tenant 
if the lease has been re-assigned back to that tenant. 
 
Get out of jail free 

9. Sometimes, despite a mistake by the tenant, the landlord is not entitled 
to refuse to accept a break notice.  One such case is where the landlord 
has effectively authorised an alternative procedure to that specified in the 
lease.  Another reason which prevents the landlord from successfully 
rejecting a break notice is a failure on the part of the landlord to fulfil 
whatever is expected of it under the lease.  The usual case where the 
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notice is held to be effective against the landlord is where there are 
actings amounting to personal bar. 

 
Irritancy 

10. A tenant can incur an irritancy of the lease through a failure to meet 
either monetary obligations or non-monetary obligations under the lease, 
or by the occurrence of a specified event.  A landlord wanting to make 
use of an irritancy provision in a lease has to take account of the 
provisions of Section 4 and 5 of the Law Reform (Miscellaneous 
Provisions) (Scotland) Act 1985. 
 

11. The irritancy clause will normally be drafted to take the requirements of 
Sections 4 and 5 into account, and will usually reflect the wording of 
those sections. 
 

12. In Scott v Muir2 Sheriff Principal Stephen held that an irritancy notice 
had to be construed against the statutory requirments of Section 4 of the 
Law Reform (Miscellaneous Provisions) (Scotland) Act 1985, and that it 
had to be construed objectively and having regard to the legal function 
which it served. 

 
13. An example of the operation of an irritancy clause in a contract other 

than a lease is Mountwest 838 Ltd v Backmuir Trading Ltd3.  The 
contractual wording of the irritancy clause in a Windfarm Agrement 
reflected the wording of Section 5 of the 1985 Act.  Lord Woolman held 
that the potency of the irritancy clause meant that the landowner had to 
adhere to its precise requirements.  Although there had been a material 
breach of the lease, this was a remediable breach.  As the windfarm 
developer had done what was required of it by the Section 5 notice, the 
landowner could not thereafter go on to invoke the irritancy provision. 
 
Conclusion 

14. There is a common link between break clauses and irritancy clauses in 
that any party wanting to benefit from the provisions has to be careful to 
follow the procedural requirements for doing so, and they have to make 
sure that the grounds for doing so have also been met.  That question will 
be determined as a matter of objective fact rather than as a question of 
what the reasonable recipient of any notice ought to have understood 
from any notice they received.  However any secondary question as to 
what a notice might mean, or what a condition or requirement of the 
lease means, will have to be interpreted according to the standard of the 
reasonable recipient. 

                                       
1 [2013] CSOH 7; [2013] GWD 4-121. 
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2 2012 (Sh Ct) 179. 
3 [2012] CSOH 131; 2012 G.W.D. 28-571. 
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