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Introduction 
The expression “corporate raid” is a “loose, convenient and pejorative” shorthand to describe an 
attempt to exploit a minority shareholding in a company to obtain effective management or voting 
control without paying what other shareholders would regard as a proper price. One of the tools 
available to a public company to resist covert acquisition of control by raiders is a statutory disclosure 
notice calling for information about persons interested in its shares; if those interested fail to comply 
with a disclosure notice then either the court under s.794 of the Companies Act 2006 (the 2006 Act) 
or the board (if empowered by the articles) can restrict the exercise of rights attached to the shares. 
Eclairs Group considered the proper purposes for such restrictions but reserved for another day the 
question of how causation applied in analysing multiple purposes, with Lord Sumption and Lord 
Mance adopting opposing views.  
 
Factual background 
The defendant, JKX Plc, through its board of directors had issued disclosure notices to (amongst 
others) the claimant shareholder, E Ltd, as the former had reasonable cause to believe (as found by the 
trial judge) that the latter was party to an agreement to carry out a raid on it. As it also had reasonable 
cause to believe (as again found by the trial judge) that the answers to the disclosure notices denying 
any agreement were false, it issued restriction notices under the articles (art.42) prohibiting the 
defendant from voting at a general meeting, or transferring shares. The claimant challenged the 
validity of the restriction notices which would have prevented them from voting on and blocking 
special resolutions for raising capital and issuing new shares. The judge, Mann J ([2014] 1 B.C.L.C. 
202), found that while the board appreciated that the purpose of the restrictions was to extract 
information from the claimant about the agreement, the primary purpose was “doing down the 
‘raiders’ for the benefit of the shareholders” (disenfranchisement of the raiders); the judge held that 
this was beyond the purpose for which the power was conferred by art.42 and set aside the restriction 
notices. He also considered obiter that it was virtually inevitable that the board would have issued 
restriction notices even if it had confined itself to the proper purpose of extracting information; 
however, as the board had not advanced that case, the judge refused to allow the board to take it at 
that late stage. The board had in fact argued that, where the purpose of a power was not expressed by 
the instrument creating it, there was no limitation on its exercise unless the limitation could be implied 
as being necessary to its efficacy as a matter of construction. That turned out to be a poor choice. 
 
The law 
The proper purpose rule, codified in s.171(b) of the 2006 Act, provides that a director of a company 
must “only exercise powers for the purposes for which they are conferred”; in other words, it is not 
concerned with excess of power by doing an act beyond the scope of the instrument creating it but 
with abuse of power by doing acts that are within its scope but done for an improper reason. The rule 
is of general application to companies, public and private. One of its commonest applications is to 
prevent the use of the directors’ powers to influence the outcome of a general meeting since that use 
abuses the powers for a collateral purpose and also offends the constitutional distribution of powers as 
the directors are controlling decisions which the company’s constitution has assigned to the 
shareholders. In Hogg v Cramphorn Ltd [1967] 1 Ch. 254, Buckley J held that the directors’ powers 



to issue shares could not properly be used to defeat an unwelcome takeover bid, even where the 
directors considered this use of their power to be in the company’s interest. 

Where there were multiple concurrent purposes, all influential in different degrees but where 
some were proper and some are not, the directors’ decision would be set aside only where the primary 
or dominant purpose for which it was made was improper. Directors breached their statutory duty to 
use their powers only for the purposes for which they were conferred if they were influenced by any 
improper purpose. However, as a matter of causation, if there were proper reasons for using the 
power, and it would still have been used for those reasons even in the absence of improper ones, then 
that decision might still stand if that breach has not resulted in an injustice to the interests which 
equity protected (Lord Sumption in Eclairs Group at [21]).  

In Howard Smith Ltd v Ampol Petroleum Ltd [1974] A.C. 821, a case of multiple concurrent 
purposes, the Privy Council adopted the primary purpose test (the purpose that accounted for the 
board’s decision as a matter of causation) and held that the decisive factor that influenced the 
directors’ decision to issue shares was not the company’s need for capital (that was mostly met from 
borrowing) but to convert the majority shareholders into a minority. 
 
The Court of Appeal ([2014] 2 B.C.L.C. 164) 
Longmore LJ and Sir Robin Jacob (Briggs LJ dissenting) allowed the defendant’s appeal against the 
judge’s order to set aside the restriction notices. The majority reasoning was that the validity of the 
board’s decision did not depend on the purpose (whether to extract information or prevent voting at 
general meetings) since the misuse of power doctrine had no place in the operation of art.42. At [143] 
they held that the proper purpose rule would emasculate both the statutory scheme and art.42 and that 
any other view would be “an encouragement to deceitful conduct”. Brigg LJ, by contrast, held that it 
was important that the court uphold the proper purpose principle in the exercise by directors of 
fiduciary powers that could affect or interfere with the “constitutional balance” between shareholders 
and directors. Directors should resist the temptation to protect their company from what they regarded 
as the adverse consequences of action proposed by shareholders by themselves issuing shares to their 
supporters or disenfranchising their opponents [122]. The claimant appealed.  
 
The Supreme Court  
The claimant’s appeal was allowed. Lord Sumption, with Lord Hodge concurring, in essence agreed 
with Mann J that the board had genuinely wanted to get the information it had asked for but that, once 
it was satisfied that the information had not been provided and considered issuing restriction notices, 
it was interested only in affecting the outcome of the forthcoming general meeting.  

Lord Sumption described the company’s submission, that where the purpose of the power was 
not expressed any limitation on that power had to be implied as a matter of construction as necessary 
to its efficacy, as based on a misunderstanding. The proper purpose rule was not a term of the contract 
but a principle by which equity controlled the exercise of a fiduciary’s powers. While the purpose of a 
power conferred by the articles was rarely expressed in the instrument itself, it was usually obvious 
from its context and effect why a power had been conferred [30]. In Lord Sumption’s view, art.42 had 
three closely related purposes: (i) to induce the shareholder to comply with a disclosure notice; (ii) to 
protect the company and its shareholders against having to make decisions about their respective 
interests in ignorance of relevant information; and (iii) a punitive purpose as a sanction on account of 
failure to comply on the ground that a person interested in shares who has not complied with 
obligations attaching to that status should not be entitled to the benefits [32]. He rejected the 
company’s argument that for the period of the non-disclosure the directors could use the restrictions 
as a free-standing technique for frustrating the raiders’ plans. However difficult it was to draw in 
practice, there was in principle a clear line between protecting the company and its shareholders 
against the consequences of the non-provision of the information, and seeking to manipulate the fate 
of particular shareholders’ resolutions or to alter the balance of forces at the company’s general 
meetings [33]. 

Lord Sumption considered the role of the proper purpose rule in the governance of 
companies. The rule that directors’ fiduciary powers should only be exercised for the purposes for 
which they were conferred was one of the main means by which equity enforced directors’ proper 
conduct and was fundamental to the constitutional distinction between the respective domains of the 



board and the shareholders. Disagreeing with the majority view of the Court of Appeal, he said that of 
all the situations in which directors might be called on to exercise fiduciary powers with incidental 
implications for the balance of forces among shareholders, a battle for control of the company was 
probably the one in which the proper purpose rule had the most valuable role to play.  
More generally, he considered how the primary or dominant purpose was to be identified; either the 
weightiest purpose, i.e. the one about which the directors felt most strongly; or the purpose that 
caused the decision to be made as it was. He thought the former difficult to justify because it would 
involve a forensic enquiry into the relative intensity of the directors’ feelings about the various 
considerations that had influenced them; company directors could not be expected to maintain an 
unworldly ignorance of the consequence of their acts or a lofty indifference to their implications. As a 
matter of principle the only rational basis for equity to distinguish between multiple concurrent 
purposes was causation; a reference to the substantial or primary purpose had to be the purpose which 
caused the decision [24]. 

Lord Mance noted that the “but for” causation argument (that even if the principal purpose 
was not disenfranchisement, the notices would not have been issued but for the wish to ensure the 
passing of the special resolutions) had not been fully argued because the trial judge had refused to 
allow causation to be raised and in his view the Supreme Court should not express any concluded 
view because he would want submissions on the scope of the statutory duty under s.171(b) of the 
2006 Act. While he had sympathy with Lord Sumption’s view that “but for” causation offered a 
single, simple test that could be substituted for the principal or primary purpose test, Lord Mance did 
not want to undertake a “new development” of company law without argument. Finally, he thought 
that identification of a primary purpose would be easier since it would be reflected in directors’ 
exchanges at the time of the decision. Lord Neuberger and Lord Clarke concurred in that reluctance to 
follow Lord Sumption’s approach without full argument and in a case in which it required deciding.  
 
Conclusion  
The ratio decidendi of the Supreme Court’s judgment is that the board’s use of the power was based 
on an improper purpose, namely to protect the company from the shareholders; a proper purpose 
would have been to protect the company until the information had been provided. The board’s failure 
to argue that the directors would have voted the same way even if they had ignored the improper 
purpose meant that Lord Sumption’s “causation” approach to proper purpose has not been 
authoritatively adopted but board directors would be well advised to make that argument in future. 


