
1 
 

A Survey of Rural Law Developments 
in Scotland in November 2010 

By Robert Sutherland, Terra Firma Chambers 
 
 
   This article is intended to be part of an ongoing series noting developments in a number of 
subject areas affecting rural legal practice.  This month’s article includes coverage of two 
recent Scottish Land Court cases, new consultations, and what might come to be seen as an 
important judgement in the developing case law on fundamental rights within Europe. 
 
 
 
Agricultural Holdings 
   In Loudon v Hamilton, SLC/69/06, 1 November 2010 the Scottish Land Court were 
required to consider the issue of an agent’s liability for expenses.  The motion followed an 
unsuccessful claim by the tenant that he had a full agricultural tenancy of a holding, rather 
than just the seasonal grazing arrangement originally contemplated.  The tenant’s case had 
been strongly criticised by the Inner House of the Court of Session (reported at 2010 SLT 
984).  The test applied by the Scottish Land Court was whether there had been a ‘serious 
dereliction of duty’ on the part of the agent representing the tenant.  The Court held that there 
had not been any such dereliction of duty and emphasised the integrity of the individual 
concerned.  However they did make an order finding the agents liable for expenses arising 
out of two aspects of the case.  The first was a failure on the part of the tenant to produce 
IACS forms in advance of proof, requiring their recovery by way of a specification of 
documents.  The other aspect concerned a failure to put Sheep Annual Premium records to 
the applicant during examination in chief, resulting in additional evidence having to be led at 
a later stage of the proof.   The unsuccessful applicant was found liable for the expenses on 
an agent and client, client paying basis. 
 
 
   The Scottish Land Court has given important advice on certain aspects of an application to 
nullify a Post Lease Agreement (PLA) under Section 5(4A)-(4C) of the Agricultural Holdings 
(Scotland) Act 1991.  The case of Telfer v Buccleuch Estates Ltd, SLC/255/07, 3 November 
2010 gives guidance on what fixed equipment (FE) is to be looked at and how the court will 
consider changes in the state of the FE over time.  The Court has held that the nature of work 
done on the FE between the date of the PLA and the application to nullify that agreement is 
irrelevant when applying the legislative provisions – the Court will just assess the actual state 
of FE at the relevant dates.  The Court has also held that any FE which has been removed or 
added or repaired during interim period will not be relevant items for consideration when 
applying the legislation.  Any existing pre-nullification obligations for FE on the part of the 
tenant will remain enforceable.  In terms of whether the Court will look at the FE in its 
totality or will look at individual items in order to consider the state of repaqir of the FE, the 
Court will look at individual items of FE.  If any significant item of FE is not in a reasonable 
state of repair, then cannot be said that the FE is in a reasonable state of repair.  Where FE 
has been replaced, the question the Court will consider is whether any replacement FE is 
similar or radically different to what was there before.  If the replacement FE is radically 
different from what was there before then it will not be a relevant item for consideration 
when applying the legislation. 
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Common Agricultural Policy 
   On 23 November 2010 the European Commission launched a consultation on developing 
policy changes to the Common Agricultural Policy (CAP).  The intention is to develop the 
policies and measures necessary to make the CAP more efficient, effective and simple, 
responsive to societal concerns and coherent with other EU policy objectives as it moves 
towards the next phase of reform for European agricultural policy by 2020.  The main 
challenges which have been identified are: firstly, how agriculture can potentially contribute 
substantially to the challenges faced by having the right incentives and in the right setting; 
and secondly, how to deal with structural diversity and economic fragility.  The concern that 
the consukltation seeks to address is that short-term survival dominates perceptions, making 
it difficult to promote a long-term, broader perspective.  The consultation can be accessed at  
http://ec.europa.eu/agriculture/cap-post-2013/consultation/index_en.htm. 
 
 
Environment 
   The Report by the Scottish Parliament's Rural Affairs and Environment Committee on the 
Wildlife and Natural Environment (Scotland) Bill was published on 25 November 2010, 
and the Bill completed its 1st Stage in the Scottish Parliament on 2 December 2010.   
Considerable publicity has focussed on the poisoning of birds of prey and the Scottish 
Government's stated intention of amending the bill at Stage 2 of the Bill process so as to 
create a ‘vicarious liability’ for raptor poisoning.  There were however some members of the 
Rural Affairs and Environment Committee who had doubts about how workable or 
appropriate this law would be.   The Committee also accepted the appropriateness of the use 
of snares (subject to increased regulation, more training in snare handling and measures to 
reduce the potential suffering of animals caught by snares), a general legal presumption 
against releasing non-native species of plant or animal into the wild, and more effective 
management of wild deer with steps to keep local deer populations at sustainable levels. 
 
 
Land Reform 
   On 11 November 2010 a Long Leases (Scotland) Bill was introduced in the Scottish 
Parliament.  The Bill would apply to leases originally granted for more than 175 years and 
which still have at least 100 years left to run.  Under the Bill the tenant’s rights under the 
lease would be converted into rights of ownership. Tenants would have the ability to opt out, 
whilst landlords would be entitled to claim compensation for the loss of their rights.  It is 
estimated that there may be 9,000 long leases which would be affected.  The Bill follows on 
from a Scottish Law Commission Report in December 2006 and a Scottish Government 
consultation, which earlier this year. 
 
 
Planning 
   The Scottish Government launched a consultation on the identification of appropriate 
Scottish Marine Regions on 23 November 2011.  The identification of such regions forms 
part of the proposals to delegate regional planning functions to Marine Planning Partnerships 
under the National Marine Plan (as provided for by the Marine (Scotland) Act 2010).  The 
Partnerships will include regional stakeholders representing such interests as public 
administration, conservation, recreation and commerce. Comments are to be submitted by 18 

http://ec.europa.eu/agriculture/cap-post-2013/consultation/index_en.htm
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February 2011.  Further details about the consultation can be found at 
http://scotland.gov.uk/Topics/marine/seamanagement/regional/Consultation. 
 
 
Single Farm Payment 
   The European Court of Justice has issued a judgement in Schecke GbR & Eiffert v Land 
Hessen, C-92/09 & C-93/09, ECJ, 9 November 2010 which might come to be seen as an 
important development in the development of the law of fundamental rights within the 
European Union, with significantly wider ramifications. 
   The cases themselves concerned the provisions in European Regulations requiring national 
authorities to publish the names, postcodes and amounts paid to all beneficiaries of 
agricultural subsidies on a searchable public database.  The farmers concerned complained 
that this requirement of the Regulations breached their rights under Articles 7 (private life) 
and 8 (personal data) of the Charter of Fundamental Rights of the European Union (CFREU).  
Under Article 6(1) of the Treaty of European Union (the Lisbon Treaty) the CFREU has ‘the 
same legal value as the Treaties [of the EU]’.  The ECJ held that Articles 42(8b) and 44a of 
Council Regulation 1290/2005 were invalid in requiring automatic publication of names & 
locality of all beneficiaries together with sums received.  The immediate consequence is that 
this information has now been taken down from Scottish Government websites. 
   The longer term consequences may be very interesting given that the CFREU recognises a 
wider category of fundamental rights than the European Convention on Human Rights that 
the UK has been getting more used to over the past decade. 
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