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   This article is part of an ongoing series noting developments in a number of subject areas 
affecting rural legal practice.  This month’s coverage includes changes (actual and 
proposed) to the Agricultural Holdings legislation, new environmental and waste 
regulations, the passing of the Wildlife and Natural Environment (Scotland) Bill, and the 
publication of Scotland’s first Land Use Strategy. 
 
 
Agricultural Holdings 
   The Public Services Reform (Agricultural Holdings) (Scotland) Order 2011 was made 
on 21 March 2011 and came into effect on 22 March 2011.  The Order amends the 
Agricultural Holdings (Scotland) Act 1991 so that the "two-man unit" test in Schedule 2 
(grounds of consent to a notice to quit) is altered to a “viable unit” test; provisions regarding 
the annulment of post lease agreements are amended; and notice in writing is required where 
one party seeks a rent review; and the Agricultural Holdings (Scotland) Act 2003 is amended 
so as to reduce the minimum term of a limited duration tenancy from 15 years to 10 years; 
and to allow for conversion of a short limited duration to a limited duration tenancy by 
agreement.  The Order can be found at:  
http://www.legislation.gov.uk/ssi/2011/232/pdfs/ssi_20110232_en.pdf. 
 
   On 22 March 2011 the Scottish Government issued a consultation document (Consultation 
on Agricultural Holdings (Amendment) (Scotland) Bill) on proposals to: extend the 
definition of 'near relative' (being the class of successors who are entitled to serve counter 
notice to a notice to quit) to include a grandchild of a deceased tenant; prohibit lease terms 
which provide for 'upward only' or 'landlord only initiated' rent reviews in Limited Duration 
Tenancies; make clear that changes in rent resulting from the exercise or revocation of the 
option to tax by a landlord, or a change in the rate of VAT do not qualify as a 'variation of 
rent' such as would prevent parties from seeking a determination from the Land Court on the 
rent for a period of three years.  The consultation closes on 30 June 2011.  The consultation 
document is available at http://www.scotland.gov.uk/Resource/Doc/346213/0115223.pdf. 
 
 
Environment 
   The Water Environment (Controlled Activities) (Scotland) Regulations 2011 were 
made on 15 March 2011 and came into effect on 31 March 2011.  The 2011 Regulations 
replace five previous Regulations and provide the mechanism by which most of the measures 
required under several EU Directives are implemented.  Part I sets out the scope and 
application of the Regulations.  Part II describes the authorisations which the Scottish 
Environment Protection Agency (SEPA) may give and which are necessary to avoid breach 
of the prohibition against carrying out an unauthorised controlled activity.  Part III makes 
provision for how applications are to be made and determined.  Part IV sets out how 
authorisations may be modified or terminated, and allows for authorisations to be 
consolidated.  Part V concerns enforcement of the Regulations.  Part VI contains provisions 
concerning the obtaining of information and for the maintenance of a public register of 
information in respect of the Regulations, and for determining what information might be 
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deemed confidential.  Part VII makes provision in relation to offences.  Part VIII makes 
provision for appeals.  Part IX makes various general provisions regarding application to the 
Crown, the issuing of guidance by the Scottish Ministers, and transitional, amending and 
savings provisions.  A consequence of the Regulations is that irrigation will no longer be 
subject to planning legislation, but will require authorisation under these Regulations.  The 
Regulations are available at 
http://www.legislation.gov.uk/ssi/2011/209/pdfs/ssi_20110209_en.pdf. 
 
 
Food 
   The Scottish Government is consulting on applications it has received to register ‘Orkney 
Island Cheddar’ and ‘Traditional Ayrshire Dunlop’ as Protected Geographical Indications 
under the EU Protected Food Name Scheme.  Comments are sought by 28 June 2011. 
 
 
Nature Conservation 
   The Wildlife and Natural Environment (Scotland) Bill was passed by the Scottish 
Parliament on 2 March 2011.  The new measures include: amendment of the Wildlife and 
Countryside Act 1981 for the protection of wild hares in the close season and the creation of 
offences for poaching wild hares and rabbits; new provisions as regards the use, 
identification of, and record keeping for, snares; new provisions regarding invasive non-
native species of plants and animals and the introduction of a system of species control 
orders; new criminal offence of knowingly causing or permitting certain wildlife offences; 
new vicarious liability offences for wildlife crimes on the part of partners of Scottish 
partnerships, members of unincorporated associations, and by persons where the person 
committing an offence is acting as an employee or an agent; changes to deer management 
legislation and a requirement on Scottish Natural Heritage to produce a Code of Practice on 
deer management; the introduction of a compulsory register of persons competent to shoot 
deer; amendments to legislation affecting muirburn; and amendments to the Nature 
Conservation (Scotland) Act 2004 affecting Sites of Special Scientific Interest, including the 
power to combine two or more SSSI’s, and the introduction of restoration notice 
provisions requiring damage to SSSI’s to be restored. 
 
The Scottish Government launched a consultation on the contents of a draft National 
Marine Plan under the Marine (Scotland) Act 2010.  The intended purpose of the 
consultation is to start the process of agreeing the policies and objectives for a National 
Marine Plan which would ensure that Scotland has a healthy and sustainable marine 
environment, delivering sustainable economic growth.  The National Marine Plan will be 
complemented by the Programme of Measures necessary to fulfil the delivery of Good 
Environmental Status under the EU Marine Strategy Framework Directive, which is to be 
achieved by 2020.  It is intended that the existing consultation will be followed by a further 
consultation later in 2011, leading to a final National Marine Plan by Spring/Summer 2012.  
The consultation closes on 7 June 2011.  The consultation document can be found at  
http://www.scotland.gov.uk/Resource/Doc/295194/0114917.pdf. 
 
 
Land Use 
   Under Section 57 of the Climate Change (Scotland) Act 2009 the Scottish Government laid 
its Land Use Strategy document, Getting the best from our land - A land use strategy for 
Scotland before the Scottish Parliament on 17 March 2011.  The Scottish Government has 
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said that it expects that the Land Use Strategy will quickly become an important part of the 
decision making process. The Scottish Government states that its own policies and practices 
will be aligned with the Strategy’s Objectives and Principles, that it expects all public bodies 
to have regard to it as they carry out their functions, and hopes that private bodies and 
individuals will also take it into account.  The Land Use Strategy is intended to provide a 
broad context for planning authorities on Government policies relevant to all land use.  
Planning authorities will be expected to have regard to the Strategy in preparing their 
development plans, although the principal policy framework for development plans remains 
the National Planning Framework and Scottish Planning Policy. Planning decisions should 
continue to be made in accordance with the development plan unless material considerations 
indicate otherwise.  The policy framework for management of the marine environment is 
provided by the marine planning system.  Future reviews of the Strategy will have regard to 
marine plans developed under the Marine (Scotland) Act 2010 and marine plans will likewise 
have regard to the Land Use Strategy as a statement of relevant Government policy.  The 
document can be seen at http://www.scotland.gov.uk/Resource/Doc/345946/0115155.pdf. 
 
 
Waste 
   Two new Regulations have been made which implement Directive 2008/98/EC on waste, 
and make other changes.  The Waste (Scotland) Regulations 2011 were made on 15 March 
2011 and came into effect on 31 March 2011.  The Regulations amend various enactments, 
including the Environmental Protection Act 1990 and the Environment Act 1995.  The Waste 
Management Licensing (Scotland) Regulations 2011 were made on 16 March 2011 and 
came into effect on 27 March 2011.  These Regulations revoke and replace the Waste 
Management Licensing Regulations 1994 (as amended), amend a number of other statutory 
instruments, and modify the Environmental Protection Act 1990 and the Town and Country 
Planning (Scotland) Act 1997.  The effect of the Regulations is to consolidate the waste 
management licensing and exemption system, and make certain changes to that system 
(including the introduction of new exemptions from the requirement for licensing and the 
adjustment of various existing exemptions). The Regulations can be found respectively at 
http://www.legislation.gov.uk/ssi/2011/226/pdfs/ssi_20110226_en.pdf and  
http://www.legislation.gov.uk/ssi/2011/228/pdfs/ssi_20110228_en.pdf. 
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