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   This article is part of an ongoing series noting developments in a number of subject areas  
affecting rural legal practice.  This month’s coverage includes several earlier decisions of  
the Scottish Land Court which have recently come to the author's attention, including several  
bearing on practice and procedure of the Court.  Other cases of interest include the meaning  
of 'representative'  in the context  of  on-the-spot farm checks,  a decision of the First  Tier  
Tribunal which will  bring some comfort to farmers who are required to scale back their  
activities as they get older, and a case about the definition of 'waste'  in the context of a  
commercial agreement for use of land as a landfill site.

Agricultural Support
   The  Scottish  Land  Court  has  decided  in  Ninewells  Farms  Limited  v  The  Scottish  
Ministers, SLC/173/10, 24 May 2011that farmers are entitled to consider data from farming 
activities  on other  comparable  farms  when deciding  whether  they could  apply additional 
levels  of  fertiliser  under  the  Action  Programme  for  Nitrate  Vulnerable  Zones  (Scotland) 
Regulations  2008.   The Scottish  Ministers  had  applied  a  5% reduction  in  direct  support 
scheme payments as they considered that the application of additional nitrogen had been in 
breach of one of the Statutory Management Requirements of Articles 4 and 5 and Annex II of 
Council  Regulation  73/2009,  and of  the Good Agricultural  and Environmental  Condition 
requirements of the Common Agricultural  Policy Schemes (Cross Compliance) (Scotland) 
Regulations 2004.  The Court held that whilst any expectation of an increased yield through 
the application of additional fertiliser must be reasonable, contrary to the position adopted by 
the Scottish Ministers there was nothing in the Nitrate Vulnerable Zone Regulations to say 
that this expectation had to be founded solely on historical data relating to the particular farm.

   In Foveran Farms v The Scottish Ministers, SLC/82/10, 15 June 2010 the Scottish Land 
Court set aside a decision to withhold Less Favoured Area Support Scheme Payment, and 
reduced Single Farm Payment for the following year.  That decision had been made because a 
view was taken that only part of an area of ground of coastal landscape was eligible, and that 
in  particular  areas  of  marram  grass  were  not  eligible.   It  was  accepted  by  the  Scottish 
Ministers  at  the  hearing  that  this  was not  correct.   The  appellant  accepted  that  the  area 
claimed for included 18 hectares of pure sand, and was not eligible.
   The Court noted that there was no express power to remit the matter back to the Scottish  
Minsters for them to carry out the decision making exercise all over again.  Even if there had 
been, the Court doubted that a June 2011 inspection could be substituted for a December 
2009 one.  The Court criticised the failure by the Scottish Ministers to provide at an earlier  
stage the basis for their decision.  It suggested that similar disputes might be avoided in future 
if there was guidance as to relevant practical features, such as the density of vegetative cover 
necessary to constitute permanent pasture, which fall to be considered when making technical 
assessments.  A submission by the Scottish Ministers that the decision involved an exercise 
of discretion by a public authority was not to be taken as having been accepted.  If there were 
factual matters which were not readily assessed and where there could be a range of results, 
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this might fall to be determined by reference to the concept of onus of proof rather than the 
scope of administrative discretion.

   The European Court of Justice  has recently ruled on the meaning and effect of the concept 
of 'representative' which has some bearing on farmers with more than one holding and who 
delegate some responsibility for the management of their holdings to others when they are not 
there.  In Omejc v Republika Slovenije, Case C-536/09, ECJ (7th Chamber), 16 June 2011 
a  spot  check  found  a  single  irregularity  (the  absence  of  markings  on  one  sheep  on that 
holding).   The inspector wished to carry out a follow up check to ascertain whether that 
irregularity had been put right.  The applicant did not live at the holding, had notified the 
payment authority of this in the aid application form, and had  given a mobile telephone 
number on which she could be contacted.  The inspector called the landline at the holding and 
informed the applicant's father, who lived there, of the check. The father had not been able to 
contact  the applicant  to advise her of the check before it  took place.   The inspector was 
unable to check the necessary documents in her absence and could not  complete the check. 
The applicant  was informed of those facts  only when she contacted the inspector  on the 
telephone number that the inspector had given her father when the check was terminated. 
The payment  authority rejected the aid application  under Article  23(2) of Regulation No 
796/2004, on the ground that the applicant had not allowed the person authorised by that 
body to undertake the on-the-spot check.
   The ECJ ruled that it was not necessary for the farmer or his representative to be informed 
that cooperation was required before rejecting the aid application for preventing the check.  If 
the  farmer  prevents  the  on-the-spot  check  from being  carried  out  he  risks  serious  legal 
consequences  as  the  aid  applications  concerned  are  rejected  in  that  case.  The  same 
consequences follow where an on-the-spot check has been prevented by either the conduct of 
the farmer or his representative.  The concept of ‘representative’, referred to in Article 23(2) 
of Regulation No 796/2004, must be interpreted as meaning that it includes, when on-the-spot 
checks are carried out, any adult having proper capacity,  who lives on the holding and to 
whom the farmer entrusts at least part of the management of that agricultural holding, in so 
far as the farmer has thereby clearly expressed his wish to give that person authority in order 
to represent him and, therefore, undertakes to assume responsibility for all that person’s acts 
and omissions.  But a farmer who does not live on the holding which he runs is not required 
to appoint a representative who may, as a rule, be found at any given moment on that holding.

   On 29 June 2011 the  European Court of Auditors published  Special Report No. 5, 
Single Payment Scheme (SPS): Issues To Be Addressed to Improve Its Sound Financial  
Management.  The Report makes 6 principal recommendations: (a)  the present legislation 
should be amended to ensure that  SPS aid is  directed  to  active  farmers,  in  particular  by 
excluding beneficiaries who have no or only insignificant agricultural activities; (b) eligible 
land and agricultural activities should be more clearly defined with a view to excluding from 
the  benefit  of  SPS  aid  non-agricultural  parcels  and  activities  that  do  not  contribute  to 
increasing agricultural  productivity or actively maintaining the environmental value of the 
land; the calculation of  SPS aid should be modified to better reflect the cost of environmental 
and other externalities; (c) GAEC standards should require concrete and regular activities to 
be  carried  out  by  farmers  for  them to  receive  the  full  amount  of  the  aid;  (d)  payment 
reductions  for  failure  to  respect  cross-compliance  obligations  should  be  made  more 
dissuasive; (e) a more balanced distribution of aid between farmers should be sought either 
by further modulation of payments, or by capping higher individual payments, or by taking 
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into consideration  the specific  circumstances  of  farms;  (f)  the calculation  of  entitlements 
should be based on current farming conditions in the different regions.  

Crofting
   In  Scottish Ministers v Mackenzie, SLC/22/11, 25 May 2011 the Scottish Land Court 
refused to make an order under Section 21A of the Crofters (Scotland) Act 1993 that land 
resumed from a croft by virtue of Section 20(1) of the 1993 Act shall revert to being croft  
land.  The main reason for doing so was that in this case the land in question had never 
stopped being used as common grazings land, and as the earlier order for resumption had 
never been implemented it therefore had never taken effect.  The court also expressed the 
view that the application was not  competent since the resumption order had been made in 
1991 and pre-dated Section 20 of the 1993 Act.  It  further raised the possibility that the 
original  order had in any event prescribed by operation of the long negative prescription 
provisions of Section 8 of the Prescription and Limitation (Scotland) Act 1973.

Environment
   SEPA  published  the  responses  to  its  Consultation  Better  Environmental  Regulation:  
SEPA's  Change  Proposals on  17  June  2011.   The  consultation  setting  out  SEPA's  own 
proposals for a new, simpler and more effective way forward for environmental regulation in 
Scotland.  The Response document can be obtained at:
http://www.sepa.org.uk/about_us/consultations/closed_consultations.aspx 

Inheritance Tax
   The First Tier Tribunal has made a ruling which ought to provide some comfort to farmers 
who are forced to scale back their farming activities as they get older in Golding v Revenue 
and Customs Commissioners, [2011] UKFTT 351 (TC), 18 May 2011.  The farmer had 
lived on a holding extending to 16.29 acres from 1940 until his death.  He had farmed the 
land, living off the farm's income and bringing up a family.  Since the 1970's the extent of 
farming activities had declined and by the 1990s he was only growing vegetables for his own 
consumption, keeping hens and selling eggs at the farm gate.  The farm income was very 
small,  and  the  farmer  was  living  off  his  savings.   The  farmhouse  was  used  for 
accommodation and as an office and workplace, but it was in a poor state of repair.  The 
bedrooms did not have electricity and one was used for storing apples. The Commissioners 
took the view that  the house was not  'agricultural  property'  as  it  was  not  of a 'character 
appropriate' to the farmland within the meaning of s115(2) of the Inheritance Tax Act 1984. 
The Commissioners view was that there was no farming business as at the date of the farmers 
death, any such business as there was would not need the house, and it was likely that the 
house would be sold separately from the land.  The Tribunal allowed the executors appeal.  It 
held that given his age, it would be unreasonable to expect the deceased's  farming to be an 
extensive activity.  However, he had been farming the land to the best of his ability up until  
his death, and he had relied on this to supplement his very small income. Farms did make 
losses from time to time and the lack of a substantial profit was not detrimental to a decision 
that the farmhouse was 'character appropriate'.  The farm had been a working farm since the 
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1940s and nobody would purchase it other than for the purpose of working it up to its earlier 
potential.

Nature Conservation
   Certain  provisions  of  the  Wildlife  and  Natural  Environment  (Scotland)  Act  2011 
concerning wild birds and game birds, wild animals, licensing provisions, certain provisions 
as regards offences,  and a number of other  matters  came into force on  29th June 2011. 
Section 34 of the Act concerning muirburn comes into force on 1st August 2011.  The effect 
of these provisions is  that  from 30 June 2011 Scottish Ministers have delegated  all  their 
existing licensing powers under the Wildlife and Countryside Act, the Protection of Badgers 
Act  and  the  Habitats  Regulations  to  Scottish  Natural  Heritage,  which  will  be  the  sole 
licensing authority for all land based species.  SNH will also deal with the new muirburn 
licensing regime.  Those changes are intended to allow land managers more flexibility in how 
they manage heather moorland whilst ensuring that ground-nesting birds are not endangered.

Land Reform
   Further to the report in the April/May 2011 Update article concerning the disputed crofting 
community buyout of the Pairc estate in Lewis, on 23 June 2011 Sheriff David Sutherland 
has referred the question whether the Land Reform (Scotland) Act 2003 is consistent the 
rights  of  landowners  under  the  European  Convention  on  Human  Rights  to  the  Court  of 
Session.

Milk Quota
   In  Labinski Limited v Martin, A12/10, Stonehaven Sheriff Court, Sheriff Savage, 28 
June 2011, the landlord of a former tenant raised an action for accounting and payment in 
respect  of  the  proceeds  of  sale  of  milk  quota  which  the  tenant  had  sold,  without  the 
knowledge or consent of the landlord, prior to the surrender of his tenancy.  The Sheriff held 
that the pursuers case involved an allegation that the procedural requirements for the transfer 
of milk quota had not been complied with, but in his view any breach of a duty imposed on 
the tenant under the milk quota regulations did not give rise to a private right of action for 
breach of that duty.  The Sheriff also indicated that had it been necessary for him to do so, he  
would have agreed with a separate argument that a Minute of Agreement between the parties 
on the termination of the tenancy meant that the pursuers were now personally barred from 
insisting on any claim.

Planning
  A  new  planning  Circular,  Guidance  on  The  Town  and  Country  Planning 
(Environmental Impact Assessment) (Scotland) Regulations 2011, was published on  1 
June 2011.  As well as giving guidance on the 2011 Regulations it also supersedes guidance 
previously  given  in  Circular  1/2003  (The  Environmental  Impact  Assessment  (Scotland) 
Amendment  Regulations  2002  Review  of  Old  Mineral  Permissions  (ROMPs));  and, 
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following changes to the consenting arrangements for irrigation activities, Circular 3/2003 
(Environmental Impact Assessment) (Water Management) (Scotland) Regulations 2003. The 
Scottish Government has also stated its intention to update PAN 58 in due course, and the  
2011  Regulations  and  this  Circular  take  precedence  over  the  advice  in  that  PAN.   The 
Guidance can be found at: http://www.scotland.gov.uk/Publications/2011/06/01084419/0.

   In R (ex p. Hulme) v Secretary of State for Communities and Local Government, [2011] 
EWCA  Civ  638,  26  May  2011 the  Court  of  Appeal  has  decided  that  where  planning 
conditions for a wind farm required a scheme for the evaluation and monitoring of ambient 
noise levels, but also provided that once it could be demonstrated that there was compliance 
with  a  maximum  permitted  level  of  noise  that  the  scheme  would  cease  to  operate,  the 
obligation to comply with the ambient noise level applied for the duration of the planning 
permission and could be enforced in the normal way.  Any lack of verbal or grammatical 
completeness in a planning condition should not defeat the purpose of a condition when its 
meaning and effect was readily comprehensible by any reasonable person reading it  with 
knowledge of all the relevant background material.

Scottish Land Court – Procedure and Practice
   In Gourlay v McAlpine-Downie, SLC/136/03, 3 March 2011 the Scottish Land Court was 
asked to allow a rehearing under Rule 82 of the Scottish Land Court Rules 1992.  The earlier 
hearing had been to determine the suitable conditions to be attached to a grant of a right of 
access over the respondents land in an application to purchase the croft from the landlord. 
The former tenant now planned to build a second house on the croft.  At the earlier hearing 
each of the parties put forward reasons why they had decided not to lead evidence.   The 
Court's view was that there had been no agreement between the parties as to the basis upon 
which the hearing had proceeded, and each had their own reasons for not leading evidence. 
The basis for the application did not fall within the scope of one of the matters under Rule 82. 
One of  the main  matters  relied  on was a  drop in  the value  of  the  respondents  property. 
However there had been no pleadings about this, and no detailed evidence led, and the Court 
decided that the argument came too late.  It also said that as a matter of substantive law it  
would not have expected to impose a restriction on the crofters right to build a second house 
on the croft as a condition of the right to purchase the croft.  Nor was it appropriate to impose 
such a restriction as a condition of the grant of a right of access.

  In  Brodie  v  MacMillan,  SLC/165/09,  5  May 2011 the  Scottish  Land Court  granted  a 
Specification of Documents against the applicant under Rule 42 of the Scottish Land Court 
Rules 1992.  Amongst the calls made was a call seeking VAT records and tax returns in the 
hands of HM Revenue and Customs.  This call was refused on the basis that  Lonhro plc v  
Fayed & Others, [1994] QB 775 was still the relevant law and that there was nothing in the 
case which outweighed the public interest in the confidentiality of documents in the hands of 
the tax authorities.  The Court also refused to order the applicant to produce these documents 
on the basis that his right of confidentiality was not outweighed by the public interest in the 
administration of justice.  The Court observed however that it would be in the applicant's own 
interest to produce the documentation in support of his claim to be occupying the land as 
tenant  of  an  agricultural  holding,  but  that  the  respondent's  interests  were  well  enough 
protected.  A further call in respect of the applicants criminal record was granted, but was 
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restricted  to  offences  of  dishonesty as  there  were specific  averments  made in  relation  to 
certain convictions, and the credibility and honesty of the applicant was raised as an issue in 
the pleadings.

   In Ross v Campbell, SLC/150/10, 7 June 2011 the Scottish Land Court granted an order 
under Rule 35 requiring an applicant to delete certain averments about the parties conduct as 
irrelevant and improper in the sense that they had the potential to distract the Court from its 
task  of  determining  the  subject  matter  of  the  application,  which  was  what  was  rent  the 
properly payable?

   In Oosterhof & Co v The Scottish Ministers, SLC/69/10, 10 June 2011 the Scottish Land 
Court considered the issue of expenses where an applicant had been partly successful in what 
they had applied for (a penalty was reduced rather than set aside), and only one out of seven 
grounds of appeal had been upheld [see the April/May 2011 Update].  The Court expressed 
the view that the term 'divided success' was best reserved for those instances where one party 
had been successful in one issue, and the other party had been successful on another issue.  
Where arguments had been advanced but not all of these had been accepted by the Court it 
was more helpful to think in terms of inefficient litigation.  The Court however also noted 
that there was a public aspect to agricultural support payment  appeals and that there may 
even be circumstances where it was appropriate for the State to bear the cost of resolving 
difficult  issues  even  if  successful.   The  majority  of  the  appellants  arguments  were 
unsuccessful.  Taking all matters into account the appellants entitlement to expenses were 
modified  by  20%.   In  deciding  the  level  of  allowable  expenses  for  the  appellant's 
representative  under  Rule  98,  the  expenses  of  agricultural  consultant  representing  the 
appellant  would be allowed at  two-thirds  of the sum allowed to a  solicitor,  which is  the 
maximum allowed for a party litigant under Rule 99.

   In Stewart & Others v Crofters Commission, SLC/40/11, 28 June 2011 the Scottish Land 
Court  dealt  with  a  number  of  procedural  issues  in  an  appeal  under  Section  52A of  the 
Crofters (Scotland) Act 1993.  One of the points taken by the Crofters Commission was an 
argument that the appeal was too late, having been received by email on a date which was 42 
days  after the date the Commission's order was sent out by recorded delivery.   A posted 
version was not received until  2 days  later, and a signed appeal was not received until a  
further 25 days after that.  The Court decided that where an appeal had been sent by email 
and the sender had also asked for an acknowledgement of the email then the Court would 
treat the appeal as having been 'brought'.    The Court said that it would not express any view 
on situations where emails were 'simply fired off' .. without regard to whether they had been 
received'.  Nor did it say anything about the possibility that the time limit for the appeal only 
began to run the day after the Crofters Commission decision had been sent out, i.e., from the 
date  of  deemed  receipt.   Where  there  was  no  reason  to  doubt  the  genuineness  of  the 
document, a requirement in the Court's rules requiring a signature would not be treated as 
being mandatory.
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Waste
   In PF (Edinburgh) v Cunningham, Edinburgh Sheriff Court, 14 June 2011 a skip hire 
operator was fined £450 for deliberately providing misleading information on an application 
to register as a carrier of controlled waste.  The application form asked for information about 
relevant  previous  convictions  and  provided  a  list  of  regulations  to  which  the  obligation 
applied.   Mr Cunningham failed to disclose an earlier  conviction for depositing waste on 
land.

   In PF (Haddington) v Scottish Water, Haddington Sheriff Court, 22 June 2011 Scottish 
Water  was  fined  £2000  after  pleading  guilty  to  carrying  out  an  activity  liable  to  cause 
pollution of the water environment.   In October 2011 Scottish Water notified SEPA of a 
problem with operations at a sewage treatment works.  Inspection of the site by SEPA found 
that a pipe take untreated sewage to the sewage treatment work was broken, resulting in a 
discharge to the Innerwick Burn and causing the Burn to turn brown/grey in colour with thick 
sewage fungus.  Scottish Water repaired the pipe. 

   The definition of 'waste' in the context of a commercial contract was the central issue in 
Landmore Limited v Shanks Dumfries and Galloway Limited, [2011] CSOH 100, Lord 
Menzies, 16 June 2011.  The dispute between the parties was about whether the tenant of a 
landfill  site  was  liable  to  pay  a  'royalty  rent'  in  respect  of  soil  which  was  used  in  the 
construction, capping and landscaping of cells which contained 'putrescible waste'.  The soil 
used came from constructions sites operated by a third party and was not paid for by the 
tenant.  The court held that the material was waste at the point that it left the construction site 
and that it would require to undergo some process, or actually be put to some use, before its 
categorisation as waste would change.  As this had not happened at the point it was brought 
onto the landfill site it remained 'waste'.  The court further noted that this view was consistent 
with case law on the definition of 'waste' in the Waste Framework Directive, which the court 
considered was part of the relevant background when interpreting the lease.

   The Pollution Prevention and Control (Scotland) Amendment Regulations 2011 (SSI 
2011/285) were laid before the Scottish Parliament on 29 June 2011 and will come into force 
on 4 October 2011.  The Regulations amend the Pollution Prevention and Control (Scotland) 
Regulations 2000.  Amongst  the many amendments  is  a provision allowing SEPA, when 
considering whether to treat a corporate body as being a fit and proper person, to take into 
account that a person who is a director  or similar  officer of that body has held office in 
another corporate body at a time when it committed a relevant offence.
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