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   This article is part of an ongoing series noting developments in a number of subject areas 
affecting rural legal practice.  This month’s coverage includes a Supreme Court case on the 
extent of disturbance required to invoke the protection of Article 12(1)(b) of the Habitats 
Directive, and a recent Court of Appeal case on whether an Environmental Impact 
Assessment was required for the erection of polytunnels on existing farmland in an area of 
outstanding natural beauty. 
 
 
 
Agricultural Holdings 
   Following a consultation on proposals to amend the Agricultural Holdings (Scotland) 
Acts 1991 and 2003 which took place in 2010 [details were given in the September 2010 
Survey], a further limited consultation took place between 18 and 25 January 2011 on 
proposed amendments to the draft Public Services Reform (Agricultural Holdings) 
(Scotland) Order 2011.  These amendments were principally to Section 16 of the 2003 Act 
(fixed equipment).  They make several changes, including a proposed 6 month time limit 
within which landlords have to put fixed equipment into the appropriate state of repair.  There 
is also a savings provision as regards the proposed changes concerning near-relative 
successors (change for a ‘two-man unit’ test to a ‘viable unit’ test).  A Report on the 
consultation process is due to be published in February.  As the Scottish Parliament is likely 
to rise on 23 March 2011 and the final version of the Order has to be approved by positive 
resolution, the final version of the Order also seems likely by the end of February. 
 
 
 
Environment 
   The English Court of Appeal has allowed an appeal in R (on the application of Wye Valley 
Action Association Limited) v Hertfordshire Council, [2011] EWCA Civ 20, 26 January 
2011, concerning whether or not the use of polytunnels required an Environmental Impact 
Assessment (EIA).  The planning authority had originally decided not to require an EIA when 
granting planning permission for the erection of ploytunnels on existing farmland.  The land 
itself was located in an area of outstanding natural beauty, abutted an area of special 
conservation, a site of special scientific interest and was overlooked by an ancient monument.  
The Court of Appeal decided that a judge who had quashed the grant of planning permission 
had erred by attaching undue weight to the landscape designation of the area, and had 
misunderstood the expression ‘uncultivated land or semi-natural area’ in paragraph 1(a) of 
Schedule 2 of the Town and Country Planning (Environmental Impact Assessment) (England 
and Wales) Regulations 1999 when deciding that an EIA was required [the same category 
appears in the Scottish regulations].  The extent of existing cultivation meant that the site 
itself was not uncultivated land or a semi-natural area.  Although it would have been useful if 
the local authority’s reasons had been fuller, they were adequate and rational.  There was 
nothing to suggest that the planning authority had fallen into any legal error. 
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   The Wildlife and Natural Environment (Scotland) Bill completed the Stage 2 process in 
the Scottish Parliament on 19 January 2011.  Historic Environment (Amendment) 
(Scotland) Bill passed Stage 3 of the Scottish Parliament on 20 January 2011 
 
 
 
Nature Conservation 
   In R (on the application of Morge) v Hampshire County Council, [2011] UKSC 2, 19 
January 2011 the Supreme Court upheld a decision of a planning authority which had 
granted planning permission for a bus route along a disused railway line.  The proposal had 
been objected to because of its potential impact on nearby bats.  The issues under 
consideration were, firstly, the level of disturbance which was required so as to give rise to 
the obligation to protect against deliberate disturbance of protected species as required by 
Article 12(1)(b) of the Habitats Directive [Directive 92/43], and secondly, the extent of the 
planning authority’s obligation to have regard to the requirements of the Directive when 
exercising its functions.  The Supreme Court rejected the view that the disturbance must be at 
a level which has a detrimental impact, and approved the Guidance give by the European 
Commission that a case-by-case approach should be used, so that the competent authorities 
consider the level of disturbance to be considered harmful, taking into account the specific 
characteristics of the species concerned and the particular effect in that situation.  On the 
second issue there was a dissenting judgement from Lord Kerr.  The majority view was that 
the only obligation of the planning committee is to have regard to the requirements of the 
Habitats Directive so far as these may be affected by their decision.  There was no reason 
why a planning permission should not ordinarily be granted save only in cases where the 
planning committee conclude that the proposed development would both (a) be likely to 
offend article 12(1) and (b) be unlikely to be licensed pursuant to derogation powers.  Natural 
England had the primary responsibility for ensuring compliance with the Directive, and 
enforcing any criminal penalties.  Therefore it was not correct to place a substantial burden 
on the planning authority in effect to police Natural England’s fulfilment of its duty.  
 
 
   Existing legislative protection for seals came to an end on 31 January 2011, and new 
protective measures under the Marine (Scotland) Act 2010 came into effect on that date, 
with the new designation of Seal Conservation Areas coming into effect on 1 February 2011.  
Existing protections in the Moray Firth, Firth of Tay and Northern Isles are continued.  The 
new regime is also extended to the Western Isles.  In addition it is now an offence to kill a 
seal or take a seal at any time without holding a specific licence, or for an animal welfare 
reason to end suffering.  Sea fisheries, salmon fisheries and salmon netsmen will continue to 
be able to protect fish, fisheries and gear by applying for a seal management licence. 
 
 
   In January it was widely reported that the Game and Wildlife Conservation Trust Scotland 
is to be funded to carry out a cull of crows and magpies in the Scottish Borders.  The cull is 
intended to protect songbirds such as skylarks, yellowhammer and corn bunting.  Songbird 
numbers are declining, with no clear understanding of whether this is due to intensive 
farming methods and development affecting habitats (for example through a decline in 
nesting areas) and food sources, or whether predatory birds are to blame.  If the exercise 
shows that predatory birds are to blame it has been suggested that this may lead to other birds 
of prey such as buzzards and sparrowhawks also being culled. 
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Planning 
   The petitioner’s appeal in G Hamilton (Tullochgribban Mains) Ltd, Petitioners, [2011] 
CSIH 1, 7 January 2011 has been refused.  The petitioners had sought to judicially review a 
planning authority’s decision that it was minded to approve a Schedule of Conditions for 
activation of planning permission for mineral workings.  Planning permission had first been 
granted in 1965, but there was no known plan of the boundaries to which the permission 
related.  A subsequent application under the stage 1 process of Schedule 9 of the Town and 
Country Planning (Scotland) Act 1997 resulted in the site being listed as a dormant site and 
noted that the original definitive site plan was not available, but a site plan was attached to 
the Reference Sheet setting out the details of the listing.  The reason for the challenge to the 
planning authority was that the plan delineating the boundaries of the mineral site in the 
Schedule of Conditions covered a wider area of ground than was shown on the plan attached 
to the Reference Sheet.  The appeal was refused as the Inner House of the Court of Session 
agreed that the listing of sites under the stage 1 process of Schedule 9 was an administrative 
process for preserving existing planning permissions.  The Court held that if the boundaries 
of the site had to be determined at the listing stage under Schedule 9, this would have been 
expressly provided for.  In view of the timetable applicable to the listing process it was in any 
event unlikely that a planning authority would be required to determine the precise 
boundaries of every site listed.  The boundaries of the site were defined by the planning 
permission, and the process of listing sites could not affect the existing land use rights.  The 
Court decided that defining the exact boundaries of the listed mineral site was a matter which 
was relevant to stage 2 of the process.  In the particular case before it the Court held that the 
absence of a plan the extent of the 1965 planning permission fell to be determined at the stage 
2 process.  Based on the evidence before it, the planning authority was entitled to take the 
view that it was minded to grant approval to the larger area shown on the plan attached to the 
Schedule. 
 
 
 
Waste 
   In Robertson v Hutchison, Kirkcaldy Sheriff Court, 6 January 2011, the operator of a 
waste management site was sentenced to 180 hours of unpaid community service after having 
pled guilty to three contraventions of the Section 33 of the Environmental Protection Act 
1990.  He had previously been ordered to clear waste materials from the site.  The 
contraventions involved storage of waste motor vehicles and parts on permeable ground.  The 
site operator had been advised about this by SEPA and a suspension notice which partially 
suspended the waste management licence was served in January 2008.  Mr. Hutchison 
continued to accept and inappropriately store waste vehicles and parts on the site after this. 
 
 
  A waste management company was fined a total of £14,000 in respect of four 
contraventions of the Pollution Prevention and Control (Scotland) Regulations 2000 in PF 
Perth v TEG Environment Limited, Perth Sheriff Court, 25 January 2011.  Three of the 
charges related to the escape of offensive odours from a commercial composting operation 
which affected residents in Abernethy.  The problem arose because the site was receiving 
more waste than it was capable of treating, and the company had failed to comply with an 
earlier variation of their permit which had reduced the amount of waste that could be stored at 
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the site.  A fourth charge related to the escape of leachates into the soil from the maturation 
building of the operation. 
 
 
   SEPA has published information on its website, www.sepa.org.uk, about landfill and waste 
management facilities in Scotland.  These landfill capacity and waste capacity reports contain 
information about the number and types of landfill and waste management facilities, their 
licensed or permitted activities, and (where available) the annual tonnages handled in 2009.  
There is a series of national and local authority area maps which show the location of existing 
waste management facilities, with information about the amount and type of waste each 
facility handles. 

http://www.sepa.org.uk/

