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By Robert Sutherland, Terra Firma Chambers 
 
 
   This article is part of an ongoing series noting developments in a number of subject areas 
affecting rural legal practice.  Because the Scottish Parliament is rising in advance of the 
May elections there were a considerable number of statutory instruments laid before the 
Scottish Parliament during February. This month’s coverage includes a sheriff court decision 
concerning lease terms intended to ensure that the landlord would receive Single Farm 
Payment entitlements at the end of a short limited duration tenancy, numerous changes to 
planning legislation, secondary legislation to implement the licensing provisions of the 
Marine (Scotland) Act 2010, and the launch of a renewable energy website. 
 
 
Agricultural Holdings 
   In Trustees of the Dupplin Trust 2000 v Simpson, Sheriff Fletcher, Perth Sheriff Court, 
8 February 2011 the pursuers were the landlords of a short limited duration tenancy which 
commenced on 28 November 2003 and terminated on 28 November 2008.  Prior to the 
creation of the SLDT the farm had been tenanted by a company.  The SLDT tenancy 
agreement contained a condition that the tenant would activate single farm payment 
entitlements which it was anticipated would be available following the subsequent 
introduction of the Single Farm Payment Scheme.  It also provided that the tenant would 
transfer any such entitlements to the landlord as soon as practicable after leaving the tenancy.  
The tenant did not qualify for single farm payment entitlements as he had not been farming 
the land during the reference period, but instead obtained an allocation of single farm 
payment out of the National Reserve.  These entitlements were not transferred to the landlord 
following the termination of the SLDT and the landlord sued for damages for breach of 
contract.  The sheriff held that the action was a claim which arose under an agreement on or 
out of the termination of the tenancy and accordingly fell under the provisions of Section 
77(2)(c) of the Agricultural Holdings (Scotland) Act 2003.  As a result it should have been 
brought within 2 months of the termination of the tenancy under Section 62 of the 
Agricultural Holdings (Scotland) Act 1991.  The sheriff also held that the pursuers had not 
made sufficient averments to show that the tenant was in a position to activate and transfer 
entitlements in the manner provided for in the SLDT agreement. 
 
    
Animal Welfare 
   A Code of Practice (Gamebirds: Code of Practice for the Welfare of Gamebirds Reared for 
Sporting Purposes) made under Section 37 of the Animal Health and Welfare (Scotland) Act 
2006 was approved by a resolution of the Scottish Parliament on 9 February 2011 and came 
into effect on 28 February 2011.  The purpose of the Code is to provide practical guidance in 
relation to the provisions in the Act affecting birds bred and reared under controlled 
conditions for the purpose of release for sport shooting, together with birds retained for 
breeding purposes.  Failure to comply with a provision of the Code is not an offence in itself, 
but the extent of any compliance, or failure to comply, will have evidential value where an 
individual is charged with an offence under Part 2 of the Act.  The Code of Practice can be 
found at: http://www.scotland.gov.uk/Publications/2011/03/03123557/0. 
 

http://www.scotland.gov.uk/Publications/2011/03/03123557/0
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Crofting 
   The Crofting Counties Agricultural Grants Scheme has been varied by the Crofting 
Counties Agricultural Grants (Scotland) Variation Scheme 2011.  The changes mean that 
the Scheme extends to the whole of the Highlands and Islands Enterprise Area; non-crofters 
will no longer be eligible, whilst eligibility is extended to an owner-occupier crofter, sub-
tenants of a croft whose sub-lease has the consent of the Crofters Commission, and also to 
tenants under a short lease of an owner-occupied croft.  The amount of grant payable to 
qualifying applicants under 40 at the time of the application will be increased by an 
additional 10%.  The changes take effect from 1 April 2011. 
 
   On 23 February 2011 the Scottish Government proposed new planning rules which would 
require that the Crofters Commission is consulted on planning applications which could 
significantly affect the extent or quality of croft land, and that their views inform planning 
decisions (see Town and Country Planning (Miscellaneous Amendments) (Scotland) 
Regulations 2011 below). 
 
 
Environment 
    The Marine Licensing (Exempted Activities) (Scottish Inshore Region) Order 2011 
sets out those activities which do not require a marine licence, or do not require a marine 
licence so long as the specified conditions are adhered to.  The Marine Licensing Appeals 
(Scotland) Regulations 2011 provide for appeals to be made to the sheriff against notices or 
marine licensing decisions against certain decisions made, or notices issued, under the marine 
licensing provisions of the Marine and Coastal Access Act 2009 and the Marine (Scotland) 
Act 2010.  Appeals are made by summary application.  On determining an appeal against a 
marine licensing decision the sheriff may dismiss the appeal or allow the appeal and quash 
the decision in whole or in part.  Where a decision is quashed, the sheriff may direct the 
Scottish Ministers to grant a marine licence, which may be subject to such terms or 
conditions as the sheriff may direct.  There is provision for the suspension of various notices 
pending an appeal.  On determining an appeal against a notice the sheriff may withdraw, 
confirm or vary the notice or any requirement contained in it, or remit the matter back to the 
Scottish Ministers to decide.  Both the Order and the Regulations come into effect on 6 April 
2011. 
 
 
Nature Conservation 
   On 23 February 2011 the Solicitor General for Scotland announced that the Crown Office 
and Procurator Fiscal Service was setting up a new team of three full-time specialist 
prosecutors to investigate, mark and prosecute all cases involving wildlife and 
environmental crime and animal cruelty.  The team members will be spread across 
Scotland, but will work together to share knowledge and experience of cases. 
 
   The Conservation (Natural Habitats, etc.) Amendment (Scotland) Regulations 2011 
were laid before the Scottish Parliament on 24 February 2011 and come into force on 6 April 
2011.  The Regulations amend the 1994 Regulations 1994 to implement changes to Council 
Directive 92/34 (the Habitats Directive), and Council Directive 2009/147 (the new Wild 
Birds Directive).  New regulations 9A to 9C are inserted into the 1994 Regulations, so that 
the Scottish Ministers must classify as a special protection area all sites up to territorial sea 
limit adjacent to Scotland that require to be classified pursuant to art.4(1) and art.4(2) of the 
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new Wild Birds Directive.  A proposed special protection area has to be notified to Scottish 
Natural Heritage as the appropriate nature conservation body, and SNH is responsible for 
making onward notification of the proposal.  Scottish Ministers have to appoint a person to 
hear, or consider written representations from, any person for the purpose of deciding 
whether or not to classify a special protection area.  The Scottish Ministers are also subject to 
a duty to classify special protection areas in the Scottish offshore region as provided for by 
the Offshore Marine Conservation (Natural Habitats, &c.) Regulations 2007.  A new 
Regulation 44A in the 1994 Regulations allows Scottish Ministers to delegate the exercise of 
their functions under Regulation 44(2)(e)(f)(g) and (2A) of the 1994 Regulations to the 
appropriate nature conservation body. 
 
 
Planning 
   Planning Circular 1/2011 Tree Preservation Orders was published on 1 February 2011.  
The Circular sets out Scottish Government policy on TPOs and trees in conservation areas.  It 
summarises the effects of the legislative framework which is to be found in the Town and 
Country Planning (Scotland) Act 1997 (as amended) and the Town and Country Planning 
(Tree Preservation Order and Trees in Conservation Areas) (Scotland) Regulations 2010.  It 
contains a model form TPO.  Whilst the 2010 Regulations replace the Town and Country 
Planning (Tree Preservation Order and Trees in Conservation Areas) (Scotland) Regulations 
1975, the provisions of the 1975 Regulations will continue to apply to a TPO made before 1 
February 2011.  Provisional TPO’s made before that date will also be subject to the 
legislative provisions in force before then.   The Circular is available on the Scottish 
Government website at http://www.scotland.gov.uk/Resource/Doc/340230/0112643.pdf. 
 
   The Scottish Government launched a Consultation on the use of compulsory purchase 
powers and on the use of Crichel Downs Rules.  Guidance on the use of compulsory 
purchase powers was last published in 1976 (Circular 42/1976, as amended in 1991), and it is 
considered that the process is complex and cumbersome.  The consultation document consists 
of 2 draft circulars.  The draft circular on the use of compulsory purchase powers does not 
apply to compulsory purchase powers under the Transport and Works (Scotland) Act 2007, 
where Scottish Ministers have published separate guidance.  Transport Scotland has 
published its own guidance in respect of roads projects.  The circular is intended to cover at 
the exercise of compulsory purchase powers under Acts of Parliament regulated by Part I of 
the First Schedule to the Acquisition of Land (Authorisation Procedure) (Scotland) Act 1947, 
but is also intended to be applicable to powers under Private Acts.    The draft circular on the 
Crichel Downs Rules applies to situations where surplus Government land which was 
acquired by, or under a threat of, compulsion should be offered back to former owners and 
their successors.  These rules would not apply to surplus land in PFI/PPP projects, or to other 
partnership projects involving the public and private sectors.  Interested parties are asked to 
comment by 6 May 2011.It is intended that final versions of the Circulars will be published in 
the Summer of 2011.  A copy of the consultation document can be obtained at 
http://www.scotland.gov.uk/Publications/2011/02/11121341/0. 
 
   On 21 February 2011 the Scottish Government announced that with effect from 1 June 
2011, new hydro-electric planning applications up to 50 megawatts will be determined by 
local planning authorities rather than the Scottish Ministers.  The current threshold is 1 MW 
and the change will bring hydro-electric schemes into line with the thresholds for determining 
wind farm applications.  Applications submitted to the Scottish Ministers before 1 June 2011 
will continue to be determined by Scottish Ministers.  The change is being brought into effect 

http://www.scotland.gov.uk/Resource/Doc/340230/0112643.pdf
http://www.scotland.gov.uk/Publications/2011/02/11121341/0
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by the Electricity Act 1989 (Requirement of Consent for Hydroelectric Generating 
Stations) (Scotland) Revocation Order 2011. 
 
   The Town and Country Planning (General Permitted Development) (Non-Domestic 
Microgeneration) (Scotland) Amendment Order 2011 was laid before the Scottish 
Parliament on 23 February 2011.  The Order amends the 1992 GPDO by extending permitted 
development rights to various items of microgeneration equipment, namely: underground 
pipes required in connection with ground source heat pumps and water source heat pumps; 
solar PV or solar thermal equipment; biomass equipment; and anaerobic digestion. Permitted 
development rights are also granted for the installation, alteration or replacement of such 
microgeneration equipment on or within the curtilage of non-domestic buildings, subject to 
specified limitations and conditions.  The amendment Order comes into force on 18 March 
2011 and can be found at 
http://www.legislation.gov.uk/ssi/2011/136/pdfs/ssi_20110136_en.pdf. 
 
   The Town and Country Planning (Miscellaneous Amendments) (Scotland) Regulations 
2011 were laid before the Scottish Parliament on 23 February 2011.  The Regulations make 
various minor changes, corrections and other amendments to the Town and Country Planning 
(Development Management Procedure) (Scotland) Regulations 2008, the Town and Country 
Planning (Appeals) (Scotland) Regulations 2008, the Town and Country Planning (Schemes 
of Delegation and Local Review Procedure) (Scotland) Regulations 2008, the Town and 
Country Planning (Development Planning) (Scotland) Regulations 2008, the Town and 
Country Planning (Modification and Discharge of Planning Obligations) (Scotland) 
Regulations 2010 and the Town and Country Planning (Modification and Discharge of Good 
Neighbour Agreement) (Scotland) Regulations 2010. The changes come into force on 1st 
April 2011 other than a new requirement for the planning authority to consult with the 
Crofters Commission on the terms of certain planning applications, which comes into force 
on 1st October 2011. 
 
 
Renewable Energy 
   The Scottish Government launched a new renewable energy website on 14 February 2011.  
The website contains links to the Scottish Planning Policy, various energy related action 
plans, web based renewable advice which replaces previous planning documents such as 
PAN 45 Renewable Energy Technologies, as well as links to other related documents and 
websites.  The new website can be found at http://www.scotland.gov.uk/Topics/Built-
Environment/planning/National-Planning-Policy/themes/renewables. 

http://www.legislation.gov.uk/ssi/2011/136/pdfs/ssi_20110136_en.pdf
http://www.scotland.gov.uk/Topics/Built-Environment/planning/National-Planning-Policy/themes/renewables
http://www.scotland.gov.uk/Topics/Built-Environment/planning/National-Planning-Policy/themes/renewables

