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   This article is intended to be a survey of ongoing developments covering different topics 
affecting rural legal practice in Scotland. 
 
 
 
Environment 
   On 29 October 2010 it was announced that six new sites are being designated as Special 
Protection Areas (SPAs) for the golden eagle.  This is in addition to eight exiting SPA sites 
for golden eagles.  The new sites are in Glen Affric to Strathconon (in the Central Highlands 
and Ross-shire); Cairngorms Massif; Foinaven (at Durness); Moidart & Ardgour (near Fort 
William); Glen Etive (near Bridge of Orchy) to Glen Fyne (near Arrochar); Jura, Scarba and 
the Garvellachs (off the West coast).  In total they extend to more than 350,000 hectares and 
bring approximately 80 additional breeding territories into the existing network. 
 
 
National Parks 
   The Cairngorms National Park was extended at the beginning of October. The Scottish 
Government has re-designated the boundary of the Park to include Highland Perthshire and 
Blair Atholl. 
 
   On 29 October 2010 the Cairngorms National Park Authority adopted the Cairngorms 
National Park Local Plan.  The local plan proposals have proved very controversial as they 
include provision for the building of new housing developments at An Camas Mor at 
Aviemore, Boat of Garten, Carrbridge, Nethybridge and Ballater.  Objectors to the housing 
policy have accused the CNPA of ignoring the features of the National Park which it has a 
legal duty to protect.  The Park Authority point to the process of consultation and an inquiry 
which took place, arguing that the new Local Plan achieves a balance between the need for 
housing, recreation, economic development and the special environment of the National Park. 
 
 
Planning 
  On 27 October 2010 the European Commission published guidelines for wind energy 
development in protected natural areas. The guidelines are given under Article 6 of the 
Habitats Directive and apply to Natura 2000 network sites.  These developments are not 
automatically excluded from such areas but require to be evaluated on a case by case basis.  
The guidance focuses in particular on the procedures to follow under Article 6 of the Habitats 
Directive when dealing with wind farm related plans and projects which could affect a Natura 
2000 site and provides clarifications on certain key aspects of this approval process.  This 
guidance reflects the views of the European Commission and is non-binding.  The document 
is principally for use by competent authorities and developers, as well as consultants, site 
managers and other practitioners who are involved in the planning, design, implementation or 
approval of wind farms plans or projects. It may also be of interest to other organisations 
such as NGOs and international bodies.  The document can be found at: 
http://ec.europa.eu/environment/nature/natura2000/management/docs/Wind_farms.pdf. 

http://ec.europa.eu/environment/nature/natura2000/management/docs/Wind_farms.pdf
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It complements further guidance published in July 2010 concerning non-energy mineral 
extraction, which can be found at 
http://ec.europa.eu/environment/nature/natura2000/management/docs/neei_n2000_guidance.
pdf. 
 
 
Single Farm Payment Scheme 
Exchange Rate for SFPS 
The euro:sterling exchange rate for the 2010 Single Farm Payment (SFP) and Scottish Beef 
Calf (SBC) Schemes was set on October 1, and is 1 Euro = £0.85995.  
  
  
R. (on the application of TA Gwillim & Sons) v Welsh Ministers, 2010 EWCA Civ 1048, 6 
October 2010 
   A farming partnership argued that under the hardship provisions of Article 40 of Council 
Regulation (EC) 1782/2003, the period 1997-1999 should be used as their reference period 
instead of 2000-2002.  The partnership had entered into a lease of an additional land in 
October 1999 with the intention of expanding production.  Because of restrictions and 
uncertainties arising from agri-environmental commitments affecting the land, it did not 
renew the lease in October 2003.  The uncertainties and restrictions related to an extension of 
an existing Environmentally Sensitive Area after the lease started to cover additional land.  
The effect was that during 2000-2002 the partnership had lower numbers of livestock than in 
1999, and much lower than had been intended, whilst the amount of land they held was very 
much larger than in 1999 and preceding years.  This significantly reduced the quantum of the 
partnership’s payment entitlements per hectare if the period 2000-2002 was taken as the 
reference period.  It also reduced the number of entitlements that the partnership would be 
able to activate.  The Ministers argued that Article 40 only applied where there was a dip or 
reduction in production.  The partnership successfully argued that the Article also applied 
where agri-environmental conditions prevented or restricted an increase in production.  The 
Ministers appealed. 
   The Court of Appeal refused the appeal.  It held that in order to demonstrate that production 
was adversely affected by a relevant factor, it was not necessary to establish a dip or 
reduction in the number of eligible animals.  An adverse effect on production could equally 
be demonstrated by establishing that an increase in production was prevented or restricted by 
a relevant factor.  The expression ‘production was adversely affected’ is a broad one.  On 
their ordinary and natural meaning, the words used are apt to cover any situation where 
production was lower than it would otherwise have been in the reference period, including a 
case where a planned or expected increase in production could not be implemented as well as 
a case where production was reduced.  Recital 24 of the Regulation showed that it was 
plainly envisaged that there would be a broad equivalence between payments under the old 
support regime and payments under the new system.  The Ministers approach to the hardship 
provisions would have left the partnership with far less than it received under the previous 
support scheme.  The EU principle of legal certainty and case law indicating that farmers who 
participated in agri-environmental schemes should not be penalised for doing so also 
supported the partnership’s interpretation of "production was adversely affected".  It would 
be sufficient for a farmer to show that production during the reference period was lower than 
it would have been.  Subject to a de minimis requirement, a precise quantification of the 
increase foregone is not required.  It was entirely appropriate to apply the derogation under 
Article 40, leading to the substitution of the period 1997-1999 for the purpose of the 
calculations. 

http://ec.europa.eu/environment/nature/natura2000/management/docs/neei_n2000_guidance.pdf
http://ec.europa.eu/environment/nature/natura2000/management/docs/neei_n2000_guidance.pdf
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Waste 
  The company which was subject to the largest ever fine for waste management offences (see 
the August 2010 article for a report of the Crown’s appeal against the original fine, which 
lead to a fine of £90,000) has now lost its waste registration licence.  As a result it is now 
illegal for the company, Doonin Plant Ltd, to transport waste materials of any sort, including 
skips on behalf of other companies where the waste may be going for recycling and reuse.  
SEPA refused the company’s application for renewal of its licence when it expired.  The 
company appealed.  The Reporter appointed by Scottish Ministers to determine the appeal 
agreed with SEPA's decision in light of the company's previous convictions. 


