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I. INTRODUCTION  

International arbitration is a specially established mechanism for the final and binding 

determination of disputes, concerning a contractual or other relationship with an international 

element, by independent arbitrators, in accordance with procedures, structures and substantive 

legal and non-legal standards chosen directly or indirectly by the parties.
3
  

 

The Arbitration (Scotland) Act 2010 (‘the Act’) commenced on the 7
th
 June and represents a new 

beginning for Scottish domestic and more interestingly, international arbitration. During the 

passage of the Arbitration (Scotland) Bill in the Scottish Parliament on 18
th
 November, 2009 Jim 

Mather MSP,
4
 Minister for Enterprise, of the Scottish Government said;-

 5
 

“Let us hope ...........the use of arbitration at home increases markedly as a result of the 

reforms and modernisation that the bill has introduced. We hope that, as a result, more 
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international arbitration work will be attracted to Scotland and we will see a renaissance 

of Scottish arbitration.” 

 

Many domestic critics of the Act said – why do we need it? litigation works fine / adjudication
6
 is 

a success / mediation is the future etc. but these critics have missed a trick. They have missed the 

bigger picture and the big opportunities that this Act can bring to Scotland, to Scottish 

practitioners and to worldwide consumers of international arbitration legal services. 

 

The world is a global market place as never before. Legal individuals contract with others across 

the globe. The rules of doing business and of resolving disputes vary dramatically across the 

world and are quite different to what we are used to in the cosy, well-ordered and organised West 

where we are unconsciously protected by Dicey’s Rule of Law.
7
 How different other parts of the 

world, where corruption reigns supreme and corrupt local courts, together with a lack of well 

developed jurisprudence, make sensible local litigation an almost impossibility. Geopolitical and 

other risks which impact directly on investment needs to be controlled and managed. With 

increasing globalisation comes the absolute necessity of how best to protect a transnational 

investment and parties attempt to protect their investment by international arbitration and in doing 

so need the services of good quality arbitrators and lawyers.  

 

The Arbitration (Scotland) Act 2010 represents the great expectations of the Scottish 

Government. There is no reason why Scotland cannot embrace the opportunities which the Act 

facilitates. There is no reason why these arbitrators and lawyers should not be Scottish. In fact, 

there are many reasons why they should be. In normal Scottish practice, it is always easier to be 

involved in a dispute with a Scottish connection where we already act for a Scottish client. 

However, the new Act creates a catalyst and platform for two new major opportunities. Firstly, 

Scotland can become a forum of choice (a seat) where foreign parties can bring their arbitrations 

for resolution. Secondly, Scottish Arbitrators and Scottish lawyers can work on foreign 

arbitrations whether as decision maker or counsel in other exotic countries with no connection to 

Scotland.  

 

Why? Its simple - Scottish legal services are of high quality and excellent value which presents us 

with a significant competitive edge in the international marketplace. The Act is the main platform 
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which will allow Scotland and Scottish practitioners to credibly take their place at the 

international arbitration table and to seriously compete for a slice of international arbitration pie.  

 

II. SCOTTISH ARBITRATION –  A NEW BEGINNING  

Before the new Act, Scots arbitration law was found in a myriad of different places
8
 -- from 

obscure statutes to inaccessible case law or, more often than not, not expressed at all. It is found 

in judicial precedent (which is our main source), institutional or near institutional authorities and 

also in a patchwork of legislation, eg art 25 of the Articles of Regulation 1695
9
 (dealing with the 

grounds for reduction of decrees arbitral in certain circumstances), the Arbitration Scotland Act 

1894, the Administration of Justice Scotland Act 1972, s 3 (which introduced the stated case 

procedure whereby any party to an arbitration can make a reference to the Court of Session
10

 on 

any point of law arising during the arbitration process for a ruling -- this provision has resulted in 

extreme delay and expense in Scots arbitration), the Arbitration Act 1975 (incorporating the New 

York Convention), the Law Reform (Miscellaneous Provisions) (Scotland) Act 1990, s 66 and 

Sched 7 (incorporating the UNCITRAL Model law into Scots arbitration law), the Civil Evidence 

(Scotland) Act 1988 and the Requirements of Writing (Scotland) Act 1995. In short, there was a 

very wide area to be considered and fully understood before one arbitrates in Scotland and this 

will continue to be relevant, at least in theory, for at least 5 years post commencement of the 

Scottish Act as there is provision in section 33A(3) for the parties to agree that the Act does not 

apply to an arbitration arising under an arbitration agreement made before commencement.  

 

The Model Law was implemented in Scotland in 1990
11

 although anecdotal evidence suggests 

that there have only been around 10-15
12

 international arbitrations with Scotland as a seat since 

1990. Unfortunately, the Model law has not been a success. There are several reasons why the 

Model law has not proved a success, including lack of any international promotion or marketing, 

but the main ones are that there is no reference to damages, costs or interest in the Model law and 

Scots law does not attempt to fill these gaps.  

 

The decline of arbitration, which prompted the English to draft the Arbitration Act 1996,
13

 was 

the same decline which prompted the Scots to draft the new Act.  The Act brings Scottish 

domestic and International arbitration up to date and Scotland will benefit from having all of 

Scottish domestic and international arbitration law in one accessible and user-friendly piece of 
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legislation. Parties in Scotland and from abroad, will have the choice to resolve their differences 

more quickly and more cost effectively than by litigation or arbitrating elsewhere. They can 

choose the arbitrator(s), they can choose the procedure, they can choose how and where the 

hearings will be conducted, in what timeframe and most importantly of all they can benefit from 

high quality and low cost Scottish legal services. 

 

The Act is in many respects similar to the English Arbitration Act 1996. It seems likely that the 

Scottish Courts who will supervise the arbitral process will approach this task in an approach 

similar to that of the English Courts. This is expected as both Acts are similar, both based on and 

are consistent with the UNCITRAL Model law and also complaint with the New York 

Convention. The UNCITRAL Model law has been a huge success and has been adopted in more 

than 50 countries.
14

 The Model law allows a State to add to the Model law in order to 

accommodate its own specific needs and this is generally necessary as the Model law is silent on 

damages, interest and costs. The Model Law does not work without some enhancement which is 

quite axiomatic from the Scottish adoption of the Model Law. Adopted properly, the Model Law 

can be very successful although it is interesting to note that the first division arbitration players of 

the world – England, France, Switzerland, Sweden and USA have all drafted their own national 

arbitration laws. England has the Arbitration Act 1996, France has the New Code of Civil 

Procedure, Switzerland has the Swiss Private International Law Act 1987, Sweden has the 

Swedish 1999 Arbitration Act, USA has the Federal Arbitration Act. 

 

The Scottish Act deals with the seat of the arbitration, separability, law governing the arbitration 

agreement, suspension of legal proceedings, court intervention in arbitrations, anonymity in legal 

proceedings, arbitrators powers, peremptory orders, challenges to arbitrators, consolidation, 

awarding damages, interest and expenses (costs), challenges to awards, questions of law, judge 

arbitrators etc. The Act also uses English and International legal language and refers to 

“applications” and “orders” and to “directions”. 

 

The Scottish Arbitration Rules (SAR), which include both mandatory and non-mandatory (termed 

default) rules for the conduct of arbitrations in Scotland are cleverly produced as a convenient 

and user-friendly pullout contained within Schedule 1 of the Act. It is highly user-friendly as the 

mandatory parts are marked with an “M” and the default parts, which the parties are free to 

contract out of are marked with a “D”. Section 24 of the Act also allows Ministers the 

straightforward ability to order modifications to the Act to cope with future changes to the Model 

law, New York Convention etc. This will ensure the Act is as easy as possible to keep updated. 

The Act creates an arbitral appointments referee (AAR) who will be an appropriate appointing 

body in the event of a failure by the parties to appoint an arbitrator. There is an express 

                                                      
14
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confidentiality provision which is default option which the parties can opt out of if they wish. 

This missing from the English Act 1996, as it is implied by English law. The Act is to be 

commended for its clarity on the sometimes tricky issue of confidentiality.  

 

The Act, unlike the English Act, covers oral agreements. This keeps the Act in line with the 

Requirements of Writing (Scotland) Act 1995 in that an agreement is not invalidated by not being 

in writing. However, this is likely to be problematic for international arbitrations where 

enforcement under the New York Convention is desired. As Article ll(1) of the Convention 

states;-  

 

“Each Contracting State shall recognize an agreement in writing under which the 

parties undertake to submit to arbitration...”  

 

The Act provides that parties may choose to opt for arbitration under the UNICITRAL Model 

law, which would replace the default rules of the Act. Also under the Act, the Court has the 

power to grant interim measures and deal with appeals concerning jurisdiction, serious 

irregularity and legal error. This appeals are limited to an appeal to the Outer House
15

 and a 

further and final appeal to Inner House
16

 of the Court of Session.   

 

The immunity provided by the Act is wide. The Scottish Arbitration Rules 70, 71, 72 provide for 

immunity of the tribunal, appointing arbitral institution, and experts, witness and legal 

representatives as if the arbitration were civil proceedings. Lastly and importantly, the Act makes 

provision for damages, interest and expenses. That’s all we are going to say about the Act, 

because its available on line, easy to read and understandable by lawyer and non-lawyer alike.  

 

The key element which makes international arbitration so popular is that it is supported by an 

international legal framework. Parties benefit from a judgment – termed an Award - that is 

generally more effective and enforceable than a judgment of a National Court thanks to the New 

York Convention
17

 which has now been ratified in 146 countries.
18

 The New York Convention 

provides for mutual recognition and enforcement between signatories and also has very limited 

grounds for refusal.
19

 Whilst litigation can be quick and effective, this tends to depend on where 

you choose to litigate and importantly, where you intend to enforce your decree or judgment. If 
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there is no reciprocal agreement, treaty or convention between the United Kingdom and the 

country where enforcement of the judgment is sought this can be fatal to a quick and effective 

enforcement. 

 

Parties also benefit from a process which is private and (hopefully) confidential with flexibility 

and autonomy of procedure, limited discovery/disclosure, which should and can be more cost 

effective and quicker than litigation. In the writers’ experience, the average arbitration normally 

lasts from 1 to 3 years from start to finish with the average hearing lasting from 1 to 5 days. Of 

course, some will be quicker and some will be longer. The compares well to litigation especially 

when one considers the risk of multiple appeals following any first instance judgment. In 

addition, ‘most’ parties involved in arbitration tend to comply with the award. 

 

The success of international arbitration is also dependent on the interaction between a variety of 

laws and rules (which at first glance appear complicated, but are actually quite straightforward) 

which include the arbitration law of the ”seat” of arbitration, the procedural law of the arbitration 

(the ”lex arbitri”), the governing law of the arbitration clause, the governing law of the contract, 

and the arbitration rules agreed upon by the parties (if any) such as UNCITRAL Rules
20

, ICC, 

LCIA, SCC etc.  

 

So for example, you could have a dispute between a French and Nigerian company and 

arbitration agreement which provides for ICC arbitration in Edinburgh with a Swiss governing 

law of the contract. Therefore, the procedural law of the arbitration is found in the law of the seat, 

the Scottish Act. The ICC Rules regulate the procedure of the arbitration and contract out of 

some/all of the default rules contained within the Scottish Act and Swiss law applies to the 

rights/obligations remedies of the parties under the contract.  

 

III. THE PRICE OF SUCCESS  

Arbitration is big business, but often an expensive one - quality at a price one might say. The 

costs of arbitration are a very serious issue and a growing concern for international consumers of 

arbitration services. This statistical reality could be Scotland’s competitive edge as the majority of 

international clients are in search of quality and value. 
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According to a survey conducted by Dr Klaus Sachs in 2006,
21

 approximately 85% of the costs
22

 

involved in arbitration relate to legal fees with the remaining 15% relating to arbitrator costs and 

administrative expenses of any institution. Mr. Sachs conducted a survey of ICC disputes ranging 

from US$218 million to US$12 million where he also noted legal fees ranged from US$4.2 

million to US$1.8 million.  

 

Arbitrating using English or US lawyers is on any view prohibitive.
23

 With the cost of leading 

London QCs and partners in the magic circle firms of approximately GBP£800 to £1000 per hour, 

costs rise quickly on any dispute. In comparison, Scotland has the same high quality at a fraction 

of the cost with QCs and partners in the leading Scottish firms perhaps around 40% of this figure 

at best. International arbitrators are quite cheap in comparison with average hourly rates ranging 

from GBP£150 - £450 per hour. We should also say that the trend
24

 in international arbitration is 

for a tribunal consisting of three arbitrators. This may well cause delay and will cause additional 

cost (in fact three times the cost!), but the attraction is mainly on the basis (mistaken or 

otherwise) that three heads are generally better than one. However, this trend allows the 

arbitrators on any given tribunal to be an advantageous legal/non-legal mix depending on the 

dispute.  

 

IV. HOW CAN SCOTLAND THINK BIG AND TAKE A BIG SLICE OF ARBITRATION 

PIE? 

Well, so far so good. All this sounds great we hear you say, but how can Scotland really secure a 

real slice of arbitration pie. In our view, there are 4 things we need to do;- 

 

A. We need to change our Arbitral Pleadings & Procedure  

If you can plead in Scotland, you can plead anywhere! Scottish Court practice and procedure is 

precise, logical and traditional.
25

 The procedure adopted in domestic (and perhaps also in some of 

the few international arbitrations there have been in Scotland) tends to be a reflection of the 

standard way we plead and draft our pleadings and appear in Court. This is not a criticism, just a 

fact as we are all products of our home jurisdiction. We have a summons or writ and a defence all 

with pleas-in-law and a generous sprinkling of latin, lengthy adjustment periods in which to work 

up these pleadings followed by the amalgam known as the closed record, followed by amendment 
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and legal debates on those pleadings and so on and on. We also have lengthy examination in 

chief
26

, as opposed to witness statements which is the common practice in international 

arbitration.  

 

Why should Scots arbitration continue to adopt the practice and procedure of the Courts? Adopt 

the best parts makes sense, but to adopt the worst as well does not. This in itself has been the 

cause of extreme delay and over complexity of the arbitral process. This has to change if we don’t 

want our past to infect our future. We have to embrace modern and internationally recognised 

methods of pleading in international arbitration and dispense with traditional Scots pleadings, 

technical pleading points and with oral examination in chief. Scottish international arbitration 

practitioners are seizing the initiative with a leading international book due for publication in 

June, 2012 called ‘Pleading in Arbitration – A Practitioner’s Guide’
27

 which seeks to embrace 

best international arbitration practice and procedure. 

 

B. We need to Rebalance the Arbitrator Pool  

The majority of arbitrators in international arbitration are lawyers and we need to embrace this 

reality. This is not to say that non-legal arbitrators, such as surveyors/engineers are a bad thing, 

far from it, they can be perfect arbitrators on the right arbitration and indispensable components 

on 3 arbitrator tribunals. The legacy of old Scots arbitration is that Scottish arbitrators have 

historically been non-lawyers. As we move forward to a new beginning we need to ensure that 

the quality of Scots arbitral justice is just as high as that of our courts. We can achieve this goal 

by having a pool of well trained and able commercial lawyer arbitrators with the assistance of 

institutions such as the Faculty of Advocates
28

 and Law Society of Scotland who can hopefully 

establish their own arbitrator panels as well as becoming arbitral appointments referees under the 

Act. It is also vital that we internationalise the Scottish Arbitrator pool and encourage the great 

and the good of international arbitration to join the Scottish Arbitrator pool and help in the 

renaissance of Scottish international arbitration.  

 

C. We need to Recognise our Quality, Value, Neutrality & Convenience  

We Scots have alot to offer and we need to remember that. Scotland benefits from having a high 

quality legal system complimented by high quality lawyers at a cost effective price, which results 

in Scotland being one of the world's best places to forum shop either for an arbitration seat or for 

export arbitration legal services. The fact that Scotland is geographically located in Western 
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Europe, is relatively easy to get to, has its own international and independent brand which is 

separate and distinct from the rest of the UK, is English speaking (which is the international 

language of business) all means that there is great potential for Scotland to position itself as a 

leading arbitration venue of choice.  

 

It also means that Scottish lawyers can make good quality and highly cost-effective counsel in 

international arbitrations in other jurisdictions. Scottish lawyers can provide legal services in 

exotic disputes, for exotic clients, in exotic locations where our quality and value represents a 

significant competitive edge and client choice in the international arbitration marketplace.  

 

D. We need to Spread the Word 

The Act will not in itself result in a renaissance of Scottish international arbitration. Our product 

is great, we have a huge competitive edge but there is no point in keeping all of this a secret – we 

need to spread the word.  

 

Consumers of arbitration around the world need to know that Scotland has a new Act which is 

Model law and New York Convention complaint. They need to know that arbitrations conducted 

in Scotland will be conducted with greater speed and at lower cost than elsewhere. They need to 

know that we have a supply of well trained and able commercial arbitrators. They need to know 

that the Scottish Courts (and the judges who supervise the arbitral process), together with the 

advocates and solicitors are of high quality and good value. They need to know that Scots lawyers 

are international lawyers, export well and are of excellent quality and value and are ideal counsel 

of choice in arbitrations abroad.   

 

The creation of the Scottish Arbitration Centre,
29

 could prove to be a useful tool and a focused 

ambassadorial platform
30

 from which to boost the Scottish International Arbitration brand and 

spread the word of quality and value and our capability to service arbitrations both at home and 

abroad. The development of some Scottish Arbitration Centre institutional rules, much like those 

of the SCC, could also be very beneficial. It will take time to develop Scotland as a seat of choice 

but a focus upon exporting our arbitration legal services will produce immediate results as well as 

immediately assisting in the promotion and development of Scotland as a seat of choice.  
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V. CONCLUSION  

If we do all these things, if we think big, if we all work together, there really can be a new 

beginning and a renaissance for Scottish arbitration at home and abroad. If we put our minds to it, 

Scotland really can have a big slice of arbitration pie.  

 


